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In the District Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

No. E-1629.

UNITED STATES OF AMERICA,
Complainant,

VS.

UNION GAP IRRIGATION DISTRICT,
a Corporation,

Defendant.

BILL OF COMPLAINT.

To the Honorable Judge of the District Court of the

United States for the Eastern District of Wash-

ington, sitting in equity:

Comes now the United States of America by Roy

C. Fox, United States Attorney, Edmund J. Farley,
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Assistant United States Attorney, and B. E. Stoute-

myer, District Counsel of the Bureau of Reclamation,

and brings this its bill of complaint against the Union

Gap Irrigation District, a corporation, and thereupon

complainant says:

I.

That this action is prosecuted at the request of the

Secretary of the Interior and under the direction of

the Attorney General of the United States.

II.

That the defendant is a corporation, to wit, an irri-

gation district organized and existing under and by

virtue of the irrigation district laws of the State of

Washington; that the said corporation was organized

for the purposes set forth in the said irrigation dis-

trict laws of the State of Washington, and by law is

authorized to construct and operate works and distri-

bution systems for the purpose of [1] furnishing water

for irrigation and other purposes to individual water

users under the line of its irrigation systems and adja-

cent thereto; that the said defendant operates and con-

trols a certain irrigation canal commonly known as

the Union Gap Canal, the Last Chance Ditch, or the

Fowler Ditch, and that in pursuance of the purposes

for which the defendant corporation was organized

and in accordance with the powers thereby acquired,

it has purchased, enlarged, constructed and now op-

erates the said canal system formerly known as the

Fowler Ditch and now commonly referred to or

known as the Union Gap Canal.



vs. Union Gap Irrigation District 3

III.

That the said defendant is the successor in interest

of the Fowler Ditch Company and the Union Gap

Irrigation Company, and, by a chain of conveyances

regular in form, has succeeded to the rights and prop-

erty formerly owned by the said Fowler Ditch Com-

pany and the said Union Gap Irrigation Company,

subject to the limitations and obligations applicable to

the said Fowler Ditch Company and the said Union

Gap Irrigation Company in the contracts hereinafter

referred to and attached hereto as Exhibits "A" and

IV.

That the complainant has availed itself of the pro-

visions of an act of the Legislature of the State of

Washington entitled "An Act relative to the appro-

priation of waters of the State for irrigation purposes,

granting the United States the right of exercising the

powers of eminent domain in acquiring lands, water

and other property for rights of way, and for

reservoir and other irrigation works, granting to the

United States certain rights in state lands and waters

of the [2] state relating to water users associations,

and declaring an emergency", approved March 4,

1905 (L. '05, p. 180), and as authorized thereby and

in compliance therewith did, on the 10th day of May,

1905, file in the office of the Commissioner of Public

Lands of the State of Washington a notice of the with-

drawal of the then unappropriated waters of the

Yakima River and its tributaries, which withdrawal

has been maintained to the present time.
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V.

That as a prerequisite to the construction of the

Yakima project, certain conditions were imposed by

the Secretary of the Interior, compliance with which

was required for the adequate protection of the United

States in its proposed work. Among said conditions

was the settlement of the water rights of existing

canal companies and water users lest the complainant

be embroiled in litigation, and to the end that com-

plainant might definitely ascertain the amounts of

water which were subject to complainant's use and

appropriation. In pursuance of the condition so im-

posed, the defendant's predecessor in interest, the Fow-

ler Ditch Company, did on the 25th day of November,

1905, enter into a certain agreement, commonly re-

ferred to as a limiting agreement, a copy of which is

attached hereto and marked Exhibit "A", by the terms

of which agreement, the defendant's predecessor in in-

terest limited its right of appropriation from said Yak-

ima River and its tributaries to twent>'-three (23)

cubic-feet of water per second from April to August

inclusive; sixteen (16) cubic-feet of water per second

during the month of September and twelve ( 12) cubic-

feet of water per second during the month of October;

that the said contract was duly filed [3] for record

and duly recorded under date of March 12, 1906,

and that the defendant and its predecessor in interest,

the Union Gap Irrigation Company, took the right,

title and interest which they afterwards acquired in

the said Fowler Ditch and the water rights in connec-

tion therewith with actual and constructive notice of

said contract between the United States and the Fow-

ler Ditch Company and the limitations and obliga-
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tions provided therein; and subsequent contracts be-

tween the said Union Gap Irrigation Company and

the United States and between the defendant and the

United States referred to the said contract between

the Fowler Ditch Company and the United States

and recognized and acknowledged the limitations and

obligations thereof as limitations and obligations bind-

ing upon the defendant and its predecessor, the Union

Gap Irrigation Company; that under date of May 23,

1906, the defendant's predecessor in interest, the Union

Gap Irrigation Company, entered into a contract with

the United States, copy of which is hereto attached,

marked Exhibit ''B'\ and made a part hereof, under

which it was recited:

''and Whereas, the said company has signed and

executed an agreement entitled 'Agreement be-

tween the appropriators taking water from the

Yakima River and its Tributaries,' signed by all

other parties in interest in the said Fowler Ditch.

dated November 2S, 1905, wherein all subscribers

agree to limit their collective rights to water in

the Yakima River to certain specified quantities,

namely: to 23 cubic feet per second from April

to August inclusive, to 16 feet per second during

September, and to 12 cubic feet per second during

October".

and that the said contract, copy of which is hereto

attached as Exhibit ''B", was duly filed for record and

duly recorded in the records of the County Recorder

of Yakima County; [4] and that after the recording

thereof the defendant irrigation district was organized

and took title to the property and rights theretofore
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held by the said Union Gap Irrigation Company and

the Fowler Ditch Company with actual and construc-

tive notice of the said contracts between the said com-

panies and the United States, and, in the contract

thereafter made between the defendant and the United

States, the defendant referred to and recognized the

said contracts, hereto attached as Exhibits "A" and

"B", and acknowledged the limitations thereof as lim-

itations upon the rights acquired by the defendant;

that thereafter the defendant entered into a contract

with the United States, copy of which is hereto at-

tached, marked Exhibit "C" and made a part hereof.

VI.

That said agreement (copy of which is attached as

Exhibit "A") was conditioned upon the announce-

ment by the Secretary of the Interior of his determin-

ation to construct storage and irrigation works under

the act of Congress approved June 17, 1902 (32 Stat.,

388), entitled "An Act appropriating receipts from

the sale and disposal of public lands in certain states

and territories to the construction of irrigation works

for the reclamation of arid lands", such announcement

to be made within two years thereafter. That said

agreement was to become null and void in the event

of his failure so to do. That in pursuance thereof and

of said act of Congress, the acting Secretary of the

Interior did, on March 27, 1906, announce his deter-

mination to construct storage and irrigation works for

the utilization of the waters of Yakima River and its

tributaries. [5]

VII.

That complainant consummated a purchase from

the Washington Irrigation Company, a corporation,
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of that certain irrigation system known as the Sunny-

side canal together with the water rights of that cor-

poration by deed dated June 23, 1906, and recorded

in Vol, 47 of Deeds, page 586, records of Yakima

County, Washington. That the said water rights so

purchased amounted to a flow of water during the

irrigation season equivalent to 1054 cubic-feet per

second of time pursuant to appropriation made on

February 22, 1890, and perfected by the exercise of

due diligence in the beneficial use of said appro-

priated water supply.

VIII.

That in pursuance of the aforesaid act of Congress

and acts amendatory thereof and supplementary

thereto, and rely upon the said agreement of de-

fendant, the complainant, through the United States

Bureau of Reclamation has examined, surveyed, lo-

cated and constructed at a cost of more than seven-

teen (17) million dollars, and has now in active

operation, extensive irrigation works for the storage,

diversion and distribution of waters for the recla-

mation of arid and semi-arid lands in Kittitas, Yakima
and Benton counties and complainant has authorized

the construction of additional works for the utiliza-

tion of additional waters withdrawn as aforesaid, and

is diligently constructing the same, all of which

irrigation works will, when completed, comprise the

Yakima Project.

IX.

That the defendant also carries for the Thompson

Fruit Company water for the lands of that company
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acquired by [6] contract dated May 23, 1918 between

the United States and C. S. Mead and Mary F. Mead,

and water provided for in the contract of May 22,

1916 with W. O. Bradbury; that the said contracts

of March 2, 1915 with the Union Gap Irrigation

District, of May 22, 1916 with W. O. Bradbury, and

of May 23, 1918 with C. S. Mead and Mary F.

Mead are contracts for a supplemental water supply

under the Warren Act. That by contract of August

5, 1916, between the defendant and the United States,

copy of which is hereto attached, marked ''Exhibit

E" and made a part hereof, two (2) second-feet

was added to the amount that the defendant is per-

mitted to divert, and that the point of diversion of 2^
second-feet from April to August, inclusive, 1.7 sec-

ond-feet in September, and 1.3 second-feet in October

was transferred, with the consent of the defendant

from the defendant's canal to another point of di-

version from the Yakima River. That the total

amount of water which the defendant is entitled to

divert, including the said C. S. Mead and W. O.

Bradbury contract rights, during the various months

of the irrigation season under all the various con-

tracts and agreements above referred to is as follows:

During the month of April, 59.76 second-feet

May, 61.82 second-feet

June, 62.86 second-feet

July, 62.91 second-feet

August, 63.86 second-feet

Sept., 44.56 second-feet

Oct.. 30.49 second-feet
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X.

That notwithstanding the terms and conditions of

the said contracts which limit and determine the

amount of water which the defendant is entitled to

divert, the defendant corporation has during the

irrigation season of 1928 diverted and [7] used large

quantities of water in excess of the amounts to which

it is entitled, and thereby entailed great damage

upon the complainant.

XL

That the defendant has been requested by the ofii-

. cers of the United States to reduce its diversions to

the amounts specified and provided in the said con-

tracts as above set out but that the defendant has

refused to do so and has given as the reason for its

said refusal and for the excess diversions above re-

ferred to, that certain predecessors in interest of

the Fowler Ditch Company, namely that C. V.

Fowler and Anamila Fowler executed and delivered

to the predecessors in interest of one Fred Cheney

and Nellie Cheney, his wife, a certain water right

deed (copy of which is hereto attached and marked

Exhibit "D"). The complainant alleges that the

said deed of September 15, 1886 from C. V. Fowler

and Anamila Fowder to C. Z. Cheney and Martha

Cheney (copy of which is hereto attached as Exhibit

"D") in no way authorized the defendant to dis-

regard or violate its contracts and the contracts of its

predecessors in interest with the United States, nor

to divert water in excess of the amounts specified in

the said contracts and limiting agreements, and alleges

that if any right has vested in the said Fred Cheney
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and Nellie Cheney by reason of the said deed (copy

of which is attached hereto as Exhibit "D"), the

same is merely a right to have delivered to the said

Fred Cheney and Nellie Cheney by the defendant

from the defendant's said Fowler Ditch, a part of

the water which the defendant is permitted to divert

from the Yakima River under the limiting agree-

ment of its predecessor in interest, the Fowler Ditch

Company; that is to say, that [8] the water, if any,

which the said Fred Cheney and Nellie Cheney are

entitled to receive from the ditch of the defendant, is

a part of the 23 second-feet which, during the months

of April to August inclusive, the defendant is per-

mitted to divert under the limiting agreement of its

predecessor in interest (copyof which is hereto attached

as Exhibit "A"). And complainant alleges that for a

period of more than twenty (20) years after the said

limiting agreement was made, the parties thereto and

their successors in interest construed the said limiting

agreement as limiting the amount of water which

defendant is entitled to divert from Yakima River for

all the water users receiving water from defendant's

canal (including the said Fred Cheney and Nellie

Cheney and their predecessors in interest) to the

amount specified in said limiting agreement supple-

mented or increased only by the amounts specified

in the contracts subsequently made with the United

States as set out and described in this bill of com-

plaint and that it was not until the year 1928 that the

defendant first attempted to divert water in excess

of the amounts defined in the said limiting agree-

ment and other contracts with the United States, and

for the first time claimed the right to do so on
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account of the said water deed of 1886 from C. V.

Fowler and Anamila Fowler to C. Z. Cheney and

Martha Cheney (copy of which is hereto attached

as Exhibit "D").

XII.

That for a period of more than twenty (20) years

and ever since the execution of the said limiting

agreement [9] (hereto attached as Exhibit "A") and

down to the year 1928, the defendant and its pre-

decessors in interest have recognized the said agree-

ment and other contracts between the defendant and

its predecessors and the United States as contracts

limiting, defining and determining the total amount

of water which the defendant is entitled to divert

from the Yakima River, and each year during the

said period of more than 20 years, the defendant and

its predecessors in interest have, during the low water

period of each year, beginning about July 1st and

extending to the end of the irrigation season and

whenever requested to do so by the officers of the

United States, limited their diversions from the said

Yakima River to the amounts specified in said con-

tracts with the United States and have not, until

the year 1928, claimed the right to divert additional

water on account of the said water deed (copy of which

is hereto attached as Exhibit "D"), and that the right

to divert additional water, on account of said water

deed was claimed, and such excess diversion at-

tempted, for the first time during the irrigation sea-

son of 1928.
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XIII.

That the defendant threatens to and will, unless

restrained by this court, continue to divert, consume

and use large quantities of water in excess of the

amounts to which it is entitled; that if such diversion

shall continue, as complainant believes it will, great

and irreparable damage will ensue unto the com-

plainant in this: [10]

That the Yakima River above the south line of

township 12 North, Range 19 East, during the low

water portion of the irrigation season of each year,

which in normal years continues from and after

about July 1st, is fully in use for irrigation pur-

poses and the said flow is, and since the aforesaid

purchase from the Washington Irrigation Company,

has been, insufficient to permit the diversion by com-

plainant of the water to which it is entitled by virtue

of the said purchase. That both complainant and

defendant divert their respective supplies of water

above the said last described point. That the amount

of water in the Yakima River above the said de-

scribed point consists of natural flow supplemented

during the said low water season by water released

by the complainant from its reservoirs constructed as

aforesaid. That said excessive diversion by defendant

during the low water season directly contributes to

the shortage in the natural flow available to com-

plainant, and furthermore unlawfully diminishes the

amount of stored water which complainant, in pur-

suance of section 2 of the said act of the State legis-

lature, is engaged during each low water season in

transmitting to persons and corporations with whom
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complainant has contracted for the delivery of stored

water. [11]

XIV.

That the said excess and unlawul diversion by the

defendant diminishes by the amount of such excess

diversion the amount of water available for diversion

by the United States through its said Sunnyside

Canal; that the lands under the said Sunnyside canal

have been reclaimed and are now in orchards and

farm crops which require water for irrigation and

which will be damaged by any shortage in the water

supply available therefor, and that the United States

has contracted with the representatives and owners

of .said lands to furnish the water needed for the irri-

gation thereof, and that the crops and orchards on

said lands will be greatly damaged if the water supply

provided therefor is reduced or interfered with by

excess or unlawful diversions above said Sunnyside

canal.

XV.

That the complainant can make and under the

aforesaid withdrawal and authorization is engaged

in making beneficial use of the normal waters of the

natural flow existing in the river prior to the low

water season of each year, both by storage and by

the delivery thereof to persons and corporations

contracting and to contract with complainant. That

complainant has contracted with purchasers for the

delivery of stored and natural flow waters, and, in

particular, with that certain public corporation known

as the Kittitas Reclamation District by articles of

agreement made and entered into the 16th day of
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February, 1921, whereby complainant has [12]

agreed to deliver from the natural flow of the Yakima

River and from its storage reservoirs a sufficient water

supply for the irrigation of 70,000 acres of land,

more or less, in Kittitas County, Washington. That

the United States is now engaged in constructing a

canal and distributing system for the said Kittitas

District and has already expended on the construc-

tion of the said canal system several million dollars,

and that the said canal system constructed by the

United States will be of little or no value unless the

water supply necessary to fill the said canal system

is preserved and protected. That the said canal sys-

tem being constructed by the United States in Kittitas

county is sufficiently advanced to begin irrigation

therefrom in the irrigation season of 1929; that the

stored water available from the reservoirs constructed

by the United States is all needed to furnish the water

supply which the United States has contracted to fur-

nish to the various divisions of its said Yakima project

and to the various canal companies and irrigation dis-

tricts which have contracted with the United States

under the Warren Act for a supplemental water sup-

ply, and that the reduction of said water supply by

the defendant's said excess and wrongful diversion

will tend to prevent the United States from fully

supplying the amounts of water which it has con-

tracted to deliver and will irreparably damage the

crops and orchards on the various divisions of com-

plainant's said Yakima Project and the other lands

which by contract with the United States are entitled

to receive the said water supply which is being

wrongfully diverted by defendant. [13]
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That the pncc lo Dc paid by said Kittitas Reclania-

tiOQ District and other purchasers was n^dered less

oo locouat of compIainant''s reliance upon its title to

the natural dow of the Yakima river and its tribu-

tuies and such price could not have been made but

for complainant's title to such natural dow waters.

That there are vast areas in the valleys of tlie Yakima
river of arid and semi-arid land incapable of pioduc-

ing satisfactory crops which will be rendered either

permanently useless or of far less value unless com-

plainant may, in pursuance of its rights as aforesaid,

carry out its plan of disp<»ing of the natural flow of

the Yakima river in conjunction with waters stored in

complainant's reservoirs constructed and to be con-

structed. That the cost of the reclamation of said areas

would be prohibitive if complainant be deterred from

supplementing stored waters by natural dow and if the

owners of such lands must purchase their entire supply

of water from complainants storage works on account

of the use <oi such water prior to the low water season

by defendant and by others in similar manner, and

that thereby the success of the Yakima project and

the reimbursement of complainanfs reclamation fund

would be jeopardized.

XVI.

That the point in the Yakima river at which the

defendant diverts and will continue to divert water,

as aforesaid, is above the complainants said Simny-

side canal fnom which it supplies water to the lands

under the Sunnyside division of the said Yakima

Project, referred to above, by [14] reason of which

fact the complainant is unable to eirercisc any control
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of said water and cannot prevent the defendant from

the excess use herein complained of save by an injunc-

tion of this court. That the ow^ners of lands in the

defendant irrigation district are engaged in extending

their irrigation by the use of waters so unlawfully

diverted, and in derogation of complainant's rights,

diverted by defendant as aforesaid, transfers of land

and water are being made from time to time and pur-

chasers are obtaining water title in good faith. That

a multiplicity of suits can only be prevented by a

present declaration of complainant's right to put to

beneficial use within a reasonable time, as against

defendant and the land owners of its district, the

waters of the Yakima river unappropriated on afore-

said date of complainant's withdrawal, excepting in

favor of defendant the aforesaid amounts named in

Article IX hereof and such amounts only.

XVII.

That the complainant is remediless at law and that

no plain, adequate or speedy remedy may be afiforded

save in a tribunal exercising chancery powers.

IN CONSIDERATION WHEREOF and for as

much as complainant cannot have any adequate relief

except in this court, and to the end therefore that the

defendant may, if it can show v^hy complianant should

not have the relief prayed for and may make a full

and adequate disclosure of all matters aforesaid and

according to the best and utmost of its remembrance,

knowledge, information and belief, full, true, direct

and perfect answer made to the matters hereinbefore

stated and charged, but not under oath, an answer

under oath being expressly waived. [15]

MAY IT PLEASE YOUR HONOR to grant
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unto the complainant a writ of subpoena to said Union

Gap Irrigation District and to such others as may in

the opinion of your Honor appear necessary for the

hearing and determination of this case, commanding

it on a day certain to appear in answer unto this bill

of complaint and to abide and perform such order

and decree in the premises as to the court may seem

proper and required by the principles of equity and

good conscience.

And complainant prays that your Honor may grant

a permanent injunction commanding the defendant,

its officers, agents and employees to abstain from

diverting, consuming, using or taking water from the

Yakima river in excess of the amounts to which it is

entitled as specified in said Article IX hereof, and

that your Honor furthermore grant a decree quieting

the title of this complainant as against defendant to

the waters of the Yakima River in excess of the

amounts specified in defendant's contracts and the

contracts of defendant's predecessors in interest as

more fully set out and compiled in article IX of this

complaint.

ROY C. FOX,
United States Attorney.

E. J. FARLEY,
Assistant United States Attorney.

B. E. STOUTEMYER,
District Council of the U. S. Bureau of Reclamation.

[16]
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State of Oregon,

County of Multnomah,—ss.

Porter J. Preston, being first duly sworn on oath

says

:

That he is the project superintendent of the Bureau

of Reclamation in charge of the Yakima reclamation

project of the United States referred to in the above

complaint, and that he is the agent of the United

States in charge of the operation and maintenance of

said Yakima project and is familiar with the said

project and makes this aiiidavit on behalf of the plain-

tiff, the United States of America, and is authorized

so to do; that he has read the foregoing complaint,

knows the contents thereof, and that the same are

true as he verily believes.

PORTER J. PRESTON.
Subscribed and sworn to before me this 24th day

of September, 1928.

[Seal] BELLE IRWIN,
Notary Public for Oregon.

My commission expires Jan. 15, 1932. [17]

EXHIBIT "A"

AGREEMENT BETWEEN THE APPROPRI-
ATORS TAKING WATER FROM THE

YAKIMA RIVER AND ITS

TRIBUTARIES.

WHEREAS, the Reclamation Service of the

United States has been requested to investigate the

water resources of the Yakima watershed with a view
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to the further development and increase of irrigation

therein, under the provisions of the Act of Congress

approved June 17, 1902 (32 Stat. 388) known as the

Reclamation Act, and

WHEREAS, the officers of the Reclamation Serv-

ice in a preliminary investigation have found that all

the lovv' water flow of the Yakima River and its tribu-

taries has been appropriated and is now being diverted

by the various canals within said watershed and that

in order to irrigate additional lands within said

watershed it will be necessary to store the surplus

waters of the flood season, and

WHEREAS, no irrigation project to be undertaken

by the United States within the said watershed can

be recommended as feasible unless the quantity of

water to which each present user from the Yakima

river and its tributaries is entitled be first definitely

ascertained and agreed to, and

WHEREAS, the undersigned claim certain quan-

tities of water from the Yakima river and its tribu-

taries and are willing to limit their claim to the said

waters to the quantities of water designated in the

following schedule:

SCHEDULE.

Cubic Feet per Second.

April to August inclusive September October

23 16 12

NOW, THEREFORE in order to avoid expensive

litigation, to encourage the storage of water in the

Yakima watershed and to secure the indirect benefits

derived from further irrigation through Federal enter-

prise, each subscriber to this agreement or to a copy
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thereof, dififering only as to the quantities of water

specified, agrees to limit and hereby does limit its

respective rights of appropriation from said Yakima

River and its tributaries to the above specified

amounts; provided, that it is hereby understood and

agreed that the limitation of water rights as herein

specified is made as a compromise in order to secure

the benefits above referred to, and shall not bind any

party hereto in any event unless the determination to

construct storage and irrigation works by the United

States under the Reclamation Act shall be announced

by the Secretary of the Interior within two years from

the date upon which he is furnished with properly

authenticated copies of the agreement of this form

duly executed by or on behalf of such proportion of

the claimants of the waters of the Yakima River, and

its tributaries as shall be satisfactory to the Secretary

of the Interior. [18]

IN WITNESS WHEREOF, the undersigned has

caused these presents to be executed in its corporate

name, by its president, and attested by its secretary,

and its corporate seal to be affixed, by authority of its

board of directors heretofore duly made and entered

this 25 day of November, 1905.

FOWLER DITCH COMPANY,

[Corp. Seal] By W. H. Cameron, President.

Attest: Henry B. Scudder, Sec'y-

State of Washington,

County of Yakima—ss.

On this 6th day of Dec. 1905, before me personally

appeared W. H. Cameron, to me known to be the

president, and Henry B. Scudder, to me known to be
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the secretary of Fowler Ditch Company, the corpora-

tion that executed the within and foregoing instru-

ment, and acknowledged the said instrument to be the

free and voluntary act and deed of said corporation,

for the uses and purposes therein mentioned, and each

on oath stated that he was authorized to execute said

instrument, and that the seal affixed is the corporate

seal of said corporation.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

first above written.

[Seal] W. L. STEINWEG,
Notary Public for Washington, Residing at North

Yakima.

Commission Expires July 28, 1907.

Filed for record March 12, 1906 at 3:31 p.m.

Recorded in Vol. 41 of Deeds, page 380. [19]

EXHIBIT "B"

AGREEMENT UNION GAP IRRIGATION
COMPANY TO UNITED STATES

OF AMERICA

This agreement made this 23rd day of May, 1906,

between the Union Gap Irrigation Company, its suc-

cessors and assigns, a corporation duly organized and

existing under the laws of the State of Washington,

party of the first part, and the United States of Amer-

ica, and its assigns, party of the second part, acting in

this behalf by David C.Henny, supervising Engineer,

United States Reclamation Service, thereunto duly

authorized by the Secretary of the Interior, Wit-
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nesseth. Whereas, the Union Gap Irrigation Company

has constructed a dam on its property at the outlet of

Lake Clealum, Kittitas County, Washington, and has

stored waters therein and has also acquired the con-

trolling interest in that certain ditch known as the

Fowler Ditch, and Whereas, the said company has

signed and executed an agreement entitled "Agree-

ment between the appropriators taking water from

the Yakima River and its Tributaries," signed by all

other parties in interest in the said Fowler Ditch,

dated November 25, 1905, wherein all subscribers

agree to limit their collective rights to water in the

Yakima River to certain specified quantities, namely:

to 23 cubic feet per second from April to August

inclusive, to 16 feet per second during September and

to 12 cubic feet per second during October, a copy of

which agreement is attached hereto and made a part

hereof, and Whereas, it is desired that water rights

of the said company in the Yakima Basin be definitely

limited and perpetually determined, and Whereas, the

United States pursuant to an Act of Congress approved

June 17, 1902 (32 Stat. 388) known as the Reclama-

tion Act, and pursuant to an act of the Legislature of

the State of Washington approved March 4, 1905, in-

tends to construct a higher dam at the outlet of said

Lake Clealum on the site of the present dam and will

thereby relieve the company of its annual expendi-

tures in maintaining its present structure. Now, there-

fore, the party of the first part, in consideration of

these presents and the agreements of the party of the

second part, and the sum of One Dollar, receipt

whereof is hereby acknowledged, does hereby agree,

upon the terms and conditions hereinafter stated, to

grant and convey by good and sufficient deed to the
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United States of America, for the uses and purposes

contemplated by the said Act of Congress, the follow-

ing described real estate and property, situated in the

County of Kittitas, State of Washington, to wit:

Lot number one (1) of Section Ten (10), Town-

ship Twenty (20) North, Range fourteen (14) East,

of the Willamette Meridian, containing forty (40)

acres, more or less, together with all appurtenances

thereto and improvements thereon, including the dam

now constructed thereon. And the party of the first

part further agrees to procure and have recorded,

where proper for record, all further assurances of title

and affidavits as may be necessary and proper to show

clear title unencumbered in said party of the first part

to said premises, in time for abstracting and for due

examination by the proper officials in Washington,

D. C, and upon demand of the part\^ of the second

part, and at any time after the execution of this agree-

ment by the party of the second part, to execute and

deliver good and sufficient deed of warranty which

shall convey good title to the said premises, free from

lien or incumbrance, to the United States for the uses

and purposes [20] contemplated by said Act of Con-

gress and the party of the first part further agrees to

surrender, yield up and abandon all claim or right to

any waters in the Yakima Basin except as provided

in the said Fow^ler Ditch agreement above referred to,

limiting the claims under the said Fowler Ditch ap-

propriation, and except as herein further provided.

In consideration whereof the party of the second part

agrees that the United States will receive conveyance

of said property, upon the terms and conditions herein

expressed, and that in accordance with this agreement.
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and in addition to the quantities of water claimed and

limited in the said Fowler Ditch agreement, it will

concede, yield and surrender to the Union Gap Irri-

gation Company, in perpetuity, and will deliver into

the Yakima River for the use of the Union Gap Irri-

gation Company, its successors and assigns, free of

storage or other charges, certain specified quantities

of water each year for the purpose herein provided, to

wit: during the months from April to August both

included, 28 cubic feet per second; during the month

of September, 19 cubic feet per second; during the

month of October 14 cubic feet per second; which

amounts of water may be used for power, irrigation,

domestic and stock purposes, and the portion of said

water used for irrigation purposes shall be applied

to lands in Yakima County, Wash., lying on the east-

erly side of the Yakima River, and above the Sunny-

side Canal, so-called, provided that portions of said

water may be pumped from the said Fowler Ditch or

its extension to lands lying above said ditch. During

the months from November, to March, of each year,

both included, there shall be furnished a reasonable

amount of water for domestic and stock purposes. All

of the water specified in this contract shall be deliv-

ered to and shall be diverted and measured at the

intake of the said Fowler Ditch. This agreement shall

not operate to bind the United States in any is pro-

visions or premises, until it shall be approved by the

Secretary of the Interior. The provisions of this agree-

ment shall be binding upon and shall inure to the

assigns and successors of the Union Gap Irrigation

Company, and the assigns and successors of the United

States. This agreement is executed on behalf of the
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said company by its president and attested by its sec-

retary under the seal of the Company in pursuance

of authority duly given at a meeting of its Stock

holders and of a resolution of its board of directors

dated May 23, 1906, certified copy of said resolution

being hereto attached and made a part hereof.

IN WITNESS WHEREOF, the parties hereto

have caused this agreement to be duly executed on

their behalf the day and year first herein written.

UNION GAP IRRIGATION CO.,

[Seal] By Frank Horsley,

(Official capacity) Pres.

Attest: Henry H. Lombard, Secy.

Witnesses:

W. J. Alexander of Seattle, Wash.

Ralph B. Williamson of North Yakima, Wn.

[Seal] DAVID C. HENNY,
Supervising Engineer, U. S. Reclamation Service,

for and on behalf of the United States, Party

of the Second Part.

Witnesses:

Joseph Jacobs of North Yakima, Wn.
Ralph B. Williamson of North Yakima, Wn.
Approved this 23rd day of July, 1906.

THOS. RYAN,
Acting Secretary of the Interior. [21]

State of Washington,

County of Yakima,—ss.

On this 23 day of May, 1906, before me personally

appeared David C. Henny, known to me to be the

identical person who executed the within and fore-
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going instrument, and acknowledged the same as his

free and voluntary act and deed, for the uses and pur-

poses therein mentioned.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

first above written.

[Seal] LEE C. DELLE,
Notary Public for the State of Washington, Residing

at North Yakima, Wn.
My commission expires Sept. 2, 1907.

State of Washington,

County of Yakima,—ss.

On this 23rd day of May, 1906, before me per-

sonally appeared Frank Horsley, to me known to be

the President and Henry H. Lombard to me known

to be the Secretary of the corporation that executed

the within and foregoing instrument, and acknowl-

edged the said instrument, to be the free and volun-

tary act and deed of the said corporation, for the uses

and purposes therein mentioned, and each on oath

stated that he was authorized to execute the said

instrument and that the seal affixed is the corporate

seal of the said corporation.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

first above written.

[Seal] C. L. OWEN,
Notary Public in and for Washington, residing at

North Yakima, Washington.

My commission expires February 23, 1907.
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State of Washington,

County of Kittitas,—ss.

I, E. J. Mathews, County Auditor in and for said

County and State, do hereby certify that I have care-

fully compared the above instrument: Agreement,

Union Gap Irrigation Co. to United States of Amer-

ica, with the original on record in my office, and that

it is a full, true and correct copy of the same, together

with the endorsement of filing thereon as appears from

the records now in my office ; and duly recorded in

Book 14 of Deeds on page 31.

In testimony whereof, I have hereunto set my hand

and official seal this 12th day of December, 1908.

[Auditor's Seal] E. J. MATHEWS,
Auditor and Recorder. [22]

EXHIBIT "C"

THIS AGREEMENT, Made and entered into this

2nd day of March, 1915, in pursuance of the Act of

Congress of June 17, 1902 (32 Stat, 388) and acts

amendatory thereof and supplementary thereto, known
as the Reclamation laws, and in particular sections 2

and 3 of the Act of Congress approved February 21,

1911 (36 Stat, 925) known as the Warren act, by the

United States of America, acting in this behalf by

W. A. Ryan, Comptroller of the United States Rec-

lamation Service, thereunto duly authorized, and the

UNION GAP IRRIGATION DISTRICT, a pub-

lic corporation duly organized under the laws of the

State of Washington, having its principal place of

business at North Yakima, Washington, hereinafter

styled the "district";
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WITNESSETH:

WHEREAS, certain lands included within the

boundaries of the district established by the board of

county commissioners of Yakima County, Washing-

ton, organizing said district, made and entered into

on the 1st day of June, 1914, are irrigated by the

diversion and use of the waters of the Yakima River

pursuant to appropriation made by the predecessors

in interest of the district; and

WHEREAS, the predecessors of the district by

contract made and entered into between the United

States and the Union Gap Irrigation Company under

date of May 23, 1906, limited their right to divert

and use water from the Yakima river for irrigation

and other purposes, to a supply of water expressly

stipulated as follows: During the months of April

to August, both inclusive, 28 cubic feet per second;

during the month of September 19 cubic feet per sec-

ond and during the month of October 14 cubic feet

per second; and

WHEREAS, there are certain now arid lands un-

der the irrigation system of the district and other

lands which are only partially supplied with water by

the district under the terms of the agreement of May
23, 1906, which will be susceptible of irrigation by

the furnishing of a supplementary combined supply

of natural flow and storage water from the Yakima

river heretofore withdrawn on behalf of the United

States government; and

WHEREAS, all the proceedings had for the or-

ganization of the district and for the issuance and

sale of its bonds have been judicially examined by

the superior court of the state of Washington in and
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for Yakima county, and have been declared legal and

valid, and in all things approved and confirmed by

the decree of said court made and entered the 14th

day of November, 1914; and the time for appeal from

said decree has expired; and

WHEREAS, the district desires to cooperate with

the United States for the impounding of water for

such supplementary supply for the irrigation of dis-

trict lands from certain reservoirs under construction

and projected by the United States in connection with

the Yakima Reclamation project;

NOW, THEREFORE, it is agreed as follows:

[23]

ARTICLE 1. The United States will impound and

store water for the irrigation of the district lands in

full compliance with the aforesaid sections of the

Warren Act, and will deliver a supplementary supply

of stored water and natural flow of the Yakima River,

in the channel thereof opposite the headworks of the

district now located approximately 950 feet West and

650 feet North of the Southeast corner of section 7-13-

19, in amounts hereinafter specified in Article 8 for

use upon district lands, as shown upon a map hereto

attached and made a part hereof, subject however to

conditions hereinafter set forth.

ARTICLE 2. The water delivered hereunder

shall be used solely for distribution by the district

to individual water users for irrigation and domestic

uses incidental thereto ; and such water shall be deliv-

ered by the district subject to and in full compliance

with the provisions of said sections of the Warren

Act, and nothing in this contract contained shall be



30 United States of America

construed to require the delivery of any water con-

trary to the provisions of this article.

ARTICLE 3. It is hereby agreed that, so far as

the same may be legally possible, the portions of the

said Yakima project known as the Sunnyside and Tie-

ton units, and such other units of said project as may

hereafter be constructed, shall be on equal footing

with respect to priority among themselves with the

district insofar as the supply of water in Article 8

herein provided for is concerned; and the lands of

all other irrigation districts, water users associations,

corporations, entrymen or water users with whom the

United States may hereafter contract under the said

sections of the Warren act, except insofar as certain

tracts of land within the Sunnyside Unit are entitled

to priority by virtue of the conveyance of water rights

by that certain corporation known as the Washington

Irrigation Company by deed dated June 23, 1906, and

of record in Volume 47 of Deeds, at page 586, of the

records of Yakima County, Washington; and that all

such contracts hereafter made shall contain a similar

declaration with regard to priority; also that the Sec-

retary of the Interior, hereinafter styled "Secretary",

shall, under the terms of the said Reclamation Law,

provide for the irrigation of no greater area of land

in the aggregate than will, in his opinion, render it

practicable in all years of ordinary runofT to supply

the said units of the Yakima project and the lands of

said contractors under the said sections of the War-
ren Act with the respective amounts of water fixed and

stipulated by the Secretary. In case of shortage of

water in a year of unusually low runofif, such as to

make it impossible to supply fully all of the lands
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in this paragraph referred to, each said unit and each
said contractor shall be entitled to a supply of water
diminished pro rata, measured at the respective points
of measurement, except insofar as heretofore limited
by this article, and that it shall be the duty of the
Engineer or other proper officer of the United States
m charge of the storage reservoirs constructed by the
Government within the Yakima watershed, hereinafter
styled "Engineer", to divide the water in accordance
with the provisions of this paragraph. The pro rata
share herein provided for shall be determined by the
ratio of the water [24] supply available for all por-
tions of the Yakima project, and for all parties making
contracts of tenor similar to this under the Reclama-
tion Law involving the waters of the Yakima Basin,
to the total water supply fixed and stipulated for said
units and parties. Delivery of such pro rata share
shall be received by the district in full satisfaction of
the quantity of water herein contracted for on behalf
of the district for each irrigation season. Nothing in
this article contained, however, shall be deemed to af-
fect the priority of rights which the district may have
had to the use of water prior to the execution of this

agreement, or modify or alter the aforesaid contract
of May 23, 1906, except as herein set forth.

ARTICLE 4. The lands for which water is to be
impounded, carried and delivered under the terms of
this contract are expressly limited to those lands
shown as to be benefited by this agreement upon the
map hereto attached and made a part hereof, the area
of irrigable land thus designated being 1500 acres
approximately; Provided, however, that nothing con-
tained in this article shall be construed to require the
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delivery of any water contrary to the provisions of

Article 2 of this contract.

ARTICLE 5. The district will receive the water

hereinafter provided for together with the water sup-

ply previously owned by the district, at the point of

delivery described in Article 1 hereof, and will con-

vey the same to the places of use and will perform all

acts or things necessary or required by law or custom

in order to maintain its control over such water or in

order to secure the lawful and proper distribution of

the same and the freedom of the Sunnyside Unit of

the Yakima project of the United States from loss or

damage. The district shall construct and maintain

two proper and workmanlike spillways for the full

capacity of its canal, the first discharging into the

Yakima river at some point located not more than half

a mile above the diversion works of the Yakima-Sun-

nyside United States Reclamation Project, and the

other at the location of the present license in favor of

the district, being near Mile 4 of the said Sunnyside

main canal. The district shall also make and maintain

proper arrangements to notify the agents of the United

States in charge of the Sunnyside unit by telephone

immediately upon the discovery of a break in the

irrigation system of the district discharging into the

government canal. All losses or diminutions of such

water from seepage, evaporation or other causes below

the point of delivery to the district shall be borne by

the district.

ARTICLE 6. The United States shall not be liable

for a failure to impound, carry or deliver supplemen-

tal water under this agreement caused by unavoidable

delays in the construction of said reservoirs, or for in-
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sufficient supply of water, hostile diversion, drought,

interruption of service made necessary by repairs,

damages caused by flood, unlawful acts or unavoidable

accidente. [25]

ARTICLE 7. The district shall construct and

maintain at its own cost, an automatic water-measur-

ing and recording device upon its main canal in the

SWJ4 of the NE^ of Sec. 17-13-19 approximately

2000 feet south and 600 feet east of the quarter-corner

on the north side of said Sec. 17, upon plans to be

approved by the engineer, the work to be subject to the

inspection of the engineer and if it fail to do so the

United States may install, repair, or maintain the same

at the expense of the district, and, until put in proper

order, may reduce the amount of water delivered to

^uch an extent, as may, in the opinion of the engineer,

insure the United States against the delivery to the

district of a greater supply of water than that to which

the district is entitled. The automatic records obtained

shall be the property of the district but both the records

and the measuring device shall be kept subject to in-

spection of the engineer. In case of any dispute as to

measurement, the decision of the chief engineer of the

United States Reclamation Service shall be binding

and conclusive upon the parties to this contract.

ARTICLE 8. The annual irrigation season shall be

from April 1st to October 31st, inclusive. The monthly

supply of supplemental water shall not exceed the fol-

lowing schedule of deliveries:
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During
J
April 534 acre-feet

u May 675 a u

u June 712 a u

u
July 737 u ^4

u August 797 a a

(( September 534 u u

u October 233 u a

4222

The maximum rate of flow which the district may

demand during any one month, based on the above

schedule, shall be thirteen cubic feet per second of

time. Within the limits aforesaid, the district shall

give ten days' notice in advance of the opening of the

irrigation season of the rate of delivery required, and

five (5) days notice prior to the time when a change

in flow is described: Provided, hoivever, that the

amounts so to be delivered may be diminished in ac-

cordance with the several articles of this contract to

authorizing. Nothing herein contained shall, how-

ever, prevent the United States from delivering upon

a different schedule, upon the request of the district,

if, in the opinion of the engineer, the interests of the

United States or other irrigators will not be injured

thereby. The water to be delivered under the terms of

this contract shall be furnished commencing with the

irrigation season of 1915, subject however to the pro-

visions of Article 7. The use of excess spring flood

waters, not prejudicial to the rights of the United

States, or other appropriators in addition to the

amounts in this article specified, shall not be paid for

by the district not effect a lessening of the supply for

months later in the irrigating season. The district
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shall discontinue the use of such waters upon notifica-

tion that the excess water flow has terminated. [26]

ARTICLE 9. (a) The district shall pay to the

United States, for the supply of water herein speci-

fied, the sum of nineteen thousand dollars ($19,000-

.00).

(b) To secure the payment of the said sum of

$19,000, the district shall deposit with the United

States bonds of the district in form approved by the

Secretary and issued in accordance with the laws of

the state of Washington in such case made and pro-

vided, of the par value of $21,100.00 bearing interest

from the first day of July, 1915, at the rate of 6%
per annum payable semi-annually thereafter on Janu-

ary 1 and July 1 of each year during the period and

for the time provided for by said laws.

(c) The said sum of $19,000 shall be paid by the

district to the United States in semi-annual instal-

ments, the first of which shall be paid on January 1,

1916. These instalments, except the final instalment,

shall be $630.00 and shall continue for nine years, to wit,

from January 1, 1916, to July 1, 1924, inclusive, and

the remaining sum, to wit, $7660.00 shall be paid on

or before January 1, 1925. Interest on the bonds shall

be paid semi-annually to the United States and shall

apply upon the instalments to become due and as they

become due upon this contract, subject, however, to

the conditions hereinafter stipulated. Provided that

if the district shall otherwise or by other methods

under the laws of the state of Washington, now in

force or hereafter enacted, provide for and pay

the said semi-annual instalments to become due as

aforesaid and as the same may become due, then it
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shall be optional with the district whether such inter-

est shall be paid to the United States, but if so paid

such interest shall be credited on the first instalment

or instalments then unpaid. If on or before January

1, 1925, the aggregate sum to be fixed as aforesaid

shall have been paid in full, the United States shall

surrender to the district the bonds aforesaid.

(d) The following options are given to the United

States : ( 1
) The United States may, on 60 days notice

to the District, at any time prior to full payment here-

under, accept sufficient of said bonds at the rate of 90

per cent of their par value in lieu of the agreement

for the payment of the said sum of $19,000, or part

thereof remaining unpaid. In case of the exercise of

this option the United States will not permit any of

the bonds to pass into the possession of any third party

prior to default of any payment of principal or inter-

est provided for in said bonds and until such default

all interest payments shall be applied as credits on the

amounts remaining unpaid on this contract, from and

after default principal and interest at the statutory

rate being payable by the district at the option of the

secretary; or (2) the United States may retain the

said bonds to secure the aforesaid payments and to

enforce the collection of the interest thereon and,

prior to default, apply the same as collected during

the periods mentioned, upon said instalments as afore-

said; or (3) the United States may enforce payment

by foreclosure of the [27] bonds, by suit under this

contract, or other proper proceedings necessary there-

for, the collection of any and all moneys undertaken

by the district to be paid to the United States. (4)

Acceptance of the deposit of said bonds as in para-
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graph (b) of this article provided and interest pay-

ments credited as aforesaid, shall not in any manner

operate as a waiver of any of the terms of this con-

tract, but on the contrary it is agreed that the United

States may, in the discretion of the Secretary, exercise

the cumulative remedies provided for in this contract.

ARTICLE 10. In addition to the amounts specified

by Article 9, the district shall pay to the United

States, or such agency as the Secretary of the Interior

may contract with for the purpose, such operation

and maintenance charges per acre as may be fixed by

the Secretary after annual estimate in advance by the

engineer in connection with the storage reservoirs,

now or hereafter operated by the United States in con-

nection with the Yakima project, including the pro-

portionate estimated cost of all replacements, better-

ments, and renewals of such storage reservoirs, to-

gether with the proportionate share of all items

chargeable to the cost of delivery of water from said

storage reservoirs to the headgates of the district, in-

cluding all damages due to the carriage of the water

in the river channel, all overhead charges on account

of said storage operation as shown by the books of the

Reclamation Service and all other items of expense

incurred on account of such storage and delivery, to-

gether with any actual deficit arising from insufficient

estimates of prior years. Such operation and mainte-

nance charges shall be payable on such date as may be

required by the Secretary.

ARTICLE 11. All payments herein provided for

shall bear interest at the rate of 6% per annum from

the date when such payments become due until paid.

If the district neglect or refuses to make any or all of
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the payments or any part thereof as provided herein,

the Secretary, in his discretion, may refuse to deliver

water to the district until such time as all payments

due and interest shall have been paid.

ARTICLE 12. If subsequent experience should in-

dicate that the amount of water to be delivered under

this contract is more than can be beneficially used by

the irrigable lands within the district, the district may

extend its boundaries for the purpose of including a

greater area of irrigable land so that the water herein

provided for may be put to the highest efficiency that

the district may find to be feasible. At any time within

10 years after the date of this contract, if it shall be

agreed by the district and the Secretary that the sched-

ule of deliveries provided for in Article 8 can be re-

duced and still furnish adequate irrigation to the

aforesaid area of 1500 acres of land, owing to the eco-

nomical methods of the district, then the schedule

may, by mutual consent, be reduced to such rate of

delivery as will adequately irrigate the said acreage;

and for each acre-foot of permanent reduction made

in said schedule for the months of July, August and

September, the district shall be allowed an equitable

credit determined by the Secretary which shall be ap-

plied in liquidation of any instalment of building

charge that may then be due or thereafter become due

to the United States. [28]

ARTICLE 13. The basis, the measure and the

limit of the right of the district to the use of the wa-

ters herein provided, and any water rights that may
hereafter be acquired, shall rest perpetually in the

beneficial use of the said water upon district lands.

ARTICLE 14. The district shall cause the water
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which is to be delivered under the terms of this con-

tract to be put to beneficial use with due diligence

in accordance with law. If failure to use such dili-

gence shall result in an impairment of the water

supply at the disposal of the United States, the supply

to be furnished to the district shall be reduced to the

extent of such impairment, but the payments to be

made thereunder shall not be reduced on this account,

except with the written consent of the Secretary.

ARTICLE 15. The district agrees that it will not,

at any time, so long as payments under this contract,

or as the same may be amended, are required to be

made to the United United States for building, opera-

tion and maintenance, take any steps towards disor-

ganization, dissolution or disincorporation under the

laws of the state of Washington now existing or here-

after enacted, without obtaining the written consent

of the Secretary, and that it will take all steps required

by law for the purpose of collecting the moneys herein

agreed to be paid and for making available a lien on

district lands for the aforesaid sums, and that it will

not reduce the area of district lands nor take any step

which will tend to impair the validity of its lien,

without such consent.

ARTICLE 16. It is understood and agreed that

the terms of this contract shall inure to the benefit

of and be binding upon the successors in interest and

assigns of the parties hereto.

ARTICLE 17. No member of or Delegate to Con-

gress or Resident Commissioner, after his election or

appointment, or either before or after he has qualified

and during his continuance in office, and no officer,

agent, or employee of the Government, shall be ad-
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mitted to any share or part of this contract or agree-

ment, or to any benefit to arise thereupon. Nothing,

however, herein contained shall be construed to ex-

tend to any incorporated company, where such con-

tract or agreement is made for the general benefit of

such incorporation or company, as provided in sections

116 of the act of Congress approved March 4, 1909

(35 Stat., 1109).

IN WITNESS WHEREOF, the United States

has caused these presents to be executed, and the Union

Gap Irrigation District has caused these presents to

be executed by its president and agent and its corporate

seal to be affixed, pursuant to resolution of its board

of directors, a certified copy of which is hereto at-

tached, the day and year first above wTitten.

UNITED STATES OF AMERICA,
By W. A. RYAN (Comptroller)

UNION GAP IRRIGATION DIS-

TRICT,

[Corporate Seal] By H. E. Angel, President.

Attest: C. E. Udell, Secretary.

Recorded June 28, 1915, Yakima Count>^, Vol. 164,

p. 21 Deeds [29]

EXHIBIT "D"

This Indenture, made this 15th day of September,

A. D. 1886, between C. V. Fowler and Anamila Fow-

ler, of Yakima County, W^ashington Territory, the

parties of the first part and C. Z. Cheney and Martha

Cheney of the same County and Territory, the parties

of the second part.
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WITNESSETH : That the said parties of the first

part for and in consideration of the sum of $200.00 to

them in hand paid, the receipt whereof is hereby

acknowledged, does by these presents, grant, bargain,

sell, convey and confirm unto the said parties of the

second part and to their heirs and assigns forever, the

following described property, to wit: One hundred

inches of water to be taken at any point on the NW^
of section 35, T. 13 N., R. 19 E., W.M., where a cer-

tain ditch known as the Last Chance ditch flows, to be

designated by the parties of the second part, said

water to be measured as follows, to be taken from said

ditch on the grade of one-twelfth (1/12) of an inch

to the rod, through a flume or box that is ten inches

wide and ten inches deep, to flow from said ditch a

steady flow of water continuously to the full capacity

of said box or flume during the crop irrigation season

of each and ever}' year, unavoidable breakage and

repairs excepted. This shall be the discription of

one hundred inches of water as intended by the parties

hereto.

It is expressly reserved to the parties of the first

part that the water herein conveyed shall be and is

assessable for the proportion of the repairs and ex-

penses of maintaining and operating said ditch from

and after the first day of March, 1887, said assessment

shall be as to the water herein conveyed is to the

whole amount of water caryed in said ditch.

The parties of the first part expressly reserve the

right to demand such assessment, and upon due unpay-

ment thereof shall not be liable for failure to deliver

the water herein conveyed.

To have and to hold the same subject to the condi-
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tions herein contained unto the said parties of the

second part, their heirs, and assigns forever.

In witness whereof, we have hereunto set our hands

and seals the day and year first above written,

(signed) C. V. FOWLER
(signed) ANAMILA FOWLER

Witness

S. O. MORFORD
JAS. G. BOYLE

Territory of Washington

County of Yakima

On this 15th day of September, A.D. 1886, before

me a notary public in and for said Territory person-

ally appeared C. V. Fowler and Anamila Fowler, his

wife, personally known to me to be identical persons

who subscribed the foregoing instrument and they

both duly acknowledged to me that they duly executed

the same.

[Seal] JAS. G. BOYLE
Notary Public, W. T.

(Recorded Sept. 15, 1886—Book E of Deeds page

265) [30]

EXHIBIT "E"

THIS AGREEMENT, Made this 5th day of

August, 1916, in pursuance of the act of June 17,

1902 (32 Stat., 388), between the UNITED STATES
OF AMERICA, hereinafter styled the United States,

by R. K. Tififany, Project Manager United States

Reclamation Service, thereunto duly authorized, and

UNION GAP IRRIGATION DISTRICT, a pub-

lic corporation duly organized under the laws of the
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State of Washington, having its principal place of

business at North Yakima, Washington, hereinafter

styled "district", its successors and assigns, WIT-
NESSETH;

WHEREAS, the district is the successor in interest

of the Union Gap Irrigation Company, in the title to

the water rights which were heretofore the property

of Alice Taylor and L. F. Ellison and used upon lands

irrigable from the so-called Younger ditch and the

Ellison-Bruton ditch, respectively, in Kittitas County,

Washington; and

WHEREAS, the said Union Gap Company pro-

posed to transfer the user pursuant to said rights from

said lands in Kittitas County, Washington, to lands

irrigable from the canal of the company and claimed

the right to divert the said waters to the extent of 14.8

cubic feet ajt the headgate of the company's canal ; and

WHEREAS, the United States did, on the 21st day

of October, 1913, secure in the. district Court of the

United States in and for the Eastern District of Wash-

ington, a decree whereby the irrigation company was

enjoined from diverting the said quantities of water

by way of relocation of the place of use and the point

of diversion from and after July 1 of each irrigation

season, for as much as the said relocation of use was

shown to be prejudicial to the interests of the United

States; and

WHEREAS, the relocation of place of use of an

equitable portion of the said 14.8 second feet which

the parties have stipulated to be a flow of 2 cubic feet

per second, would not interfere with the rights and

interests of the United States.
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NOW. THEREFORE, IT IS AGREED:
Article t. The United States hereby recognizes the

piiofity" of the district over all rights obtained by the

Umlcii States : tt to any filings made in com-

jfijBCC with -"
; .: the Legislature of the State of

WaafcittgtDii ------ 'ed March 4, 1905, to the extent of

the ase of 2 cubic feet per second of water from the

atBial ftcrvr of the Yakima River. The terms of that

certain limiting a^- :: rat executed by the Fowler

Ditch Company as a predecessor in interest to the

District under date of Novemher 25, 1905, and re-

CBwied in Vol. +1 of Deeds, at page 380, of the records

ai Yakima County, Washington, are hereby modified

MHifar as any denial of the right by the United States

IS coQcemed, by increasing the amounts set forth in

said Timinng agreement by the said 2 cubic feet per

se ^ : md said amounts shall hereafter be as follows:

From April to August, inclusive, 25 c.f.s.

September, 18 c.f.s.

October 14 c.f.s.

Provided, that nothing herein contained shall be

construed as a covenant on the part of the United

States to deliver the above mentioned water. [3 1 ]

It IS agreed that the rights to the said 2 second feet

are in addition to the rights of the district as successor

in interest to the Union Gap Irrigation Company
Ofider a ce-*^ - - vith the United States dated

May 23, 1 / ... .l.:. :^^.L-ied in Vol. 74 of Deeds, at

page 513 of the records of Yakima County, Washing-

ton, and as a purchaser of water rights from the

United States by contract of March 2, 1915, recorded

in VoL 164 of Deeds at page 21, of the records of said

Yakima Countv.
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Article 2. It 13 undentfjfjd that the right of the dis-

trict to the use of the mid 2 sccoad feet of water has

been obtained by the purchase of two certain rights

once exercised in irrigating two tracts known as the

Alice Taylor ranch under what is known as the

Younger ditch in Section 33, Township 20 North,

Range 16 E.VV.M., and the E. F. Ellison ranch under

the Ellison-Bruton ditch in Section 34, Township 19

North, Range 17^ E. W. M., these rights having been

obtained by deeds from the former owners by prede-

cessors of the district, and that the rights formerly

exercised upon said ranches are claimed by the dis-

trict as its property exclusively, consequent upon the

relocation thereof for the irrigation of the lands tribu-

tary to the canal of the district.

It is further agreed that the said rights, upon such

relocation of the point of diversion and the place of

use, are recognized by the district as not exceeding

one cubic second foot derived from the said Taylor

right, and one cubic second foot from the said Ellison

right, and said rights shall not be subject to sale or

transfer to other lands than those irrigable in the sys-

tem of the district without the consent of the Secre-

tary of the Interior.

Article 3. It is agreed that the diversion and use of

the aforesaid additional two second feet of water by

the district shall always be subject to the condition

that the said Taylor and the said Ellison water rights

shall be used neither upon the lands heretofore irri-

gated thereby, as aforesaid, nor upon other lands in

the vicinity thereof, and if, at any time and as often

as, either or both of said tracts, or other lands in the

vicinity thereof, shall be irrigated under the claim of
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right in and to either or both of the said Taylor and

Ellison water rights, the right of the district to the

use of one cubic second foot or two cubic second feet,

as the case may be, of said additional water, shall

immediately cease. Moreover, the district hereby

agrees that it will forthwith, upon notice from the

agents of the United States, discontinue the use of

said additional water, and said use shall be suspended

until such time as the district shall at its own expense

consummate the necessary steps to prevent the use of

said water on said lands.

Article 4. In consideration of the premises, the dis-

trict hereby conveys to the United States all right, title

and interest which it now has, or hereafter may
acquire in or to the said Taylor or Ellison water

rights, or either of them, save and except the right to

divert and use said additional two cubic second feet

of water, reserving, ^however, all rights necessary for

the defense of said rights, or necessary to prohibit and

enjoin the hostile assertion of title to or possession of

said Taylor and Ellison rights by persons not parties

hereto.

Article 5. No Member of or Delegate to Congress,

or Resident Commissioner, after his election or ap-

pointment, or either before or after he has qualified

and during his continuance in office, and no officer,

agent, or employee of the Government shall be ad-

mitted to any shart or part of this contract or agree-

ment, or to any benefit to arise thereupon. Nothing,

however, herein contained shall be construed to extend

to any incorporated company, where such contract or

agreement is made for the general benefit of such in-

corporation or company, as provided in section 116 of
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the act of Congress approved March 4, 1909 (35 Stat.

L., 1109).

IN WITNESS WHEREOF, the parties have

hereto signed their names the day and year first above

written.

THE UNITED STATES OF AMERICA

By R. K. Tififany,

Project Manager U. S. R. S.

UNION GAP IRRIGATION DISTRICT
[Seal] By (Sd.) Edgar L. Porter

Attest: (Sd.) A. W. Severance

Secretary.

Approved by Morris Bien,

Acting Director,

Sept. 19, 1916. [33]

Donald, Washington, August 4th, 1916.

Residence of Edgar L. Porter.

"This being the time and place to which the Board

of Directors of Union Gap Irrigation District ad-

journed its regular monthly meeting for the month of

August, 1916 held on the 1st day of August, 1916,

present Edgar L. Porter, J. J. Schaefifer and A. W.
Severance; all of the directors being present and Ed-

gar L. Porter presiding, the following proceedings

were had:

"A. W. Severance introduced the following resolu-

tion:

WHEREAS, the Union Gap Irrigation District

is the successor in interest of the Union Gap Irrigation

Company in the title to the water rights which were
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heretofore the property of Alice Taylor and L. F.

Ellison and used upon lands irrigable from the so

called Younger ditch and the Ellison-Bruton ditch

respectively in Kittitas County, Washington; and

WHEREAS, the said Union Gap Irrigation Com-

pany sought to transfer the water pursuant to said

rights from said lands in Kittitas County, Washing-

ton, to lands irrigable from the canal of the said com-

pany and claimed the right to divert the said waters

to the extent of 14.8 cubic feet per second at the head-

gate of the company's canal in Yakima County, Wash-

ington; and

WHEREAS, the United States did, on the 21st day

of October, 1913, secure in the District Court of the

United States in and for the Eastern District of Wash-

ington, a decree whereby the Union Gap Irrigation

Company was enjoined from diverting the said quan-

tities of water by way of relocation of the' place of

use and the point of diversion from and after July 1

of each irrigation season, for as much as the said relo-

cations of use was shown to be prejudicial to the inter-

est of the United States ; and

WHEREAS, the relocation place of an equitable

portion of the said 14.8 second feet which the parties

herein mentioned have stipulated to be a flow of 2

cubic feet per second, would not interfere with the

rights of the United States; and

WHEREAS, the Honorable Secretary of the In-

terior, acting as such, on behalf of the United States,

has agreed with the Union Gap Irrigation District,

permitting it to divert 2 cubic feet of water per sec-

ond from the Yakima river into its canal in Yakima
County, Washington, and that the said Union Gap
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Irrigation District has agreed with the United States

that it would transfer all of its right, title and interest

which it now has, or may hereafter acquire in or to

the said Taylor or Ellison water rights, or either of

them; and

WHEREAS, the terms of such agreement have

been reduced to writing and are now contained in a

certain written contract which it now proposes to

execute

;

NOW, THEREFORE, BE IT RESOLVED, that

the aforesaid written contract be and the same is

hereby accepted and agreed to by the Union Gap
Irrigation District and each and every one of the

terms and conditions of said contract are hereby ac-

cepted and [34] the execution thereof on behalf of

the Union Gap Irrigation District is hereby author-

ized, BE IT FURTHER
RESOLVED, that the Union Gap Irrigation Dis-

trict enter into the contract aforesaid, acting by its

President, the Secretary attesting, and that the seal

of the District be affixed hereto, and that this resolu-

tion, followed by the said written contract be spread

in full upon the records of the District and that the

Secretary make and certify a copy of this resolution

to the Honorable Secretary of the Interior."

A. W. Severance moved the adoption of the fore-

going resolution, motion seconded by J. J. Schaefifer.

Motion prevailed, and ,the resolution declared

adopted."

State of Washington,

County of Yakima,—ss.

I, A. W. Severance, hereby certify, that I am the

duly elected, qualified and acting secretary of the
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Union Gap Irrigation District of Yakima County,

Washington, and that the attached and foregoing is a

true and correct copy and the whole thereof of the

records of Union Gap Irrigation District, in so far

as the records relate or in any manner refer to the sub-

ject matter embraced and set out in said copy.

WITNESS my hand and the official seal of Union

Gap Irrigation District hereto affixed this 4th day of

August, 1916.

UNION GAP IRRIGATION DISTRICT,

[Seal] By (Sd.) A. W. Severance,

Secretary.

Filed in U. S. District Court, Eastern District of

Washington, September 25, 1928.

EVA M. HARDIN,
Clerk.

By Margaret E. Ryerson.

[35]

[Title of Court and Cause.]

ANSWER OF DEFENDANT TO BILL OF
COMPLAINT

This defendant comes and makes answer to Com-

plainant's Bill of Complaint, or to so much thereof

as it is advised is material to be answered:

1.

That it believes that the action is prosecuted at

the request of the Secretary of the Interior and under

the direction of the Attorney General of the United

States.
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2.

In answering paragraph two of said bill of com-

plaint, this answering defendant says: That it is a

municipal corporation organized under the laws of

the State of Washington in reference to irrigation

districts, and is authorized to construct and operate

canals and distributing systems for the purpose of

furnishing water for irrigation purposes to individual

water users within its territory; that it operates and

controls the irrigation canal known as the Union Gap

Canal and what is known as the Fowler Ditch, and

with full authority, under the law, by contract with

the Fowler Ditch Company, a corporation, it has be-

come its successor in interest in the operation of its

canal, including the distribution of water to its stock-

holders.

Answering paragraph three of said bill of com-

plaint, it says: That it is the successor in interest of

the Union Gap Irrigation Company, and exercises

ownership of the said Fowler Ditch Company sub-

ject to the limitations and obligations defined in com-

plainant's Exhibits ''A" and "B".

4.

Answering paragraph four of the bill of complaint,

this defendant says: It believes that the complainant

has availed itself of the provisions of law in the State

of Washington, giving the United States right and full

authority to acquire property and appropriate water

in the Yakima River, and that in compliance there-

with did in May, 1905, appropriate all unappropri-
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ated water in Yakima River for the purpose of irri-

gation. [36]

5.

Answering paragraph five of said bill of complaint,

it says: That the Secretary of the Interior of the

United States did make certain requirements of the

water users of the Yakima River, pursuant to which

the Fowler Ditch Company, this defendant believes,

did on the 25th day of November, 1905, enter into a

certain limiting agreement referred to by complainant

as Exhibit "A", and believes that it was limited to

appropriating water from the Yakima River to 23

second-feet from April to August, inclusive, 16 second-

feet in September and 12 second-feet in October of

each year. That the defendant in taking over the

rights of the said Union Gap Irrigation Company
and the Fowler Ditch Company recognized said con-

tracts and agreements so far as they applied to the

stockholders of said corporation, the Fowler Ditch

Company. That it believes that the Union Gap Irri-

gation Company entered into the contract with the

United States, dated May 23, 1906, referred to in

complainant's bill of complaint as Exhibit "B". This

defendant admits that it entered into the contract with

the United States referred to in complainant's bill of

complaint as Exhibit "C", on the 2nd day of March,

1915.

Answering paragraph six of said bill of complaint,

this answering defendant says: It believes that the

complainant, through the Secretary of the Interior,

did on the 27th day of March, 1906, complied with
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the Act of Congress and the conditions of the contract

referred to as Exhibit "A", whereby said contract be-

came binding upon the parties thereto, and their suc-

cessors in interest.

7.

Answering paragraph seven of said bill of com-

plaint, it says: It believes that the complainant did

purchase the Sunnyside Canal, together with the water

rights thereunto belonging, amounting to 1054 cubic-

second-feet.

8.

Answering paragraph eight of said bill of com-

plaint, it says: That it believes that the complainant

has expended many millions of dollars in the con-

struction of irrigation works in Kittitas County and

Benton County and Yakima County.

9.

Answering paragraph nine of said bill of complaint,

this defendant says: That it carries water for the

Thompson Fruit Company, C. S. Mead and wife, and

W. O. Bradbury, and that by contract of August 5,

1916, pursuant to Exhibit ''E" referred to in complain-

ant's bill of complaint, 2 second feet of water were

added to the amount of its diversion, and that ar-

rangements have been made for the point of diversion

of 2>4 second-feet of water from April to August,

inclusive, 1.7 second-feet in September and 1.3 second-

feet in October, and was transferred with the consent

of the complainant and all other parties concerned to

another point of diversion in the Yakima River. That

by reason of the foregoing [37] contracts and agree-

ments the defendant is entitled to divert from the
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Yakima River, as against the interests of the com

plainant, as follows

During the month of April, 59.76 second feet

" May, 61.82

" June, 62.86

" July, 62.91

" August, 63.86

" Sept. 44.56

" Oct. 30.49

That in addition to the foregoing schedule this an-

swering defendant says that it is obligated to Fred

Cheney and Nellie Cheney to divert from the Yakima

River 2^ second feet of water during irrigation sea-

son, and therefore is entitled to such diversion by rea-

son of a contract and stipulation entered into by this

defendant with the said Fred Cheney and Nellie

Cheney, a copy of which is hereto attached and

marked Exhibit "A" of this answer and recorded in

Vol. 210 of Deeds fee No. 234874, official records

Auditor Yakima County to which reference is hereby

made; provided the said Fred Cheney and Nellie

Cheney are entitled to said water in addition to any

interest they might have in water in the Yakima River

by reason of their being stockholders in the Fowler

Ditch Company, and should such additional amount

found to be not controlled or afifected by any limiting

agreement and until this defendant is enjoined by the

complainant from furnishing said additional water.

10.

Answering paragraph ten of said bill of complaint,

this defendant says: It denies that it has during the

irrigation season of 1928 diverted and used any quan-
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tity of water in excess of the amounts to which it is

entitled.

11.

Answering paragraph eleven of said bill of com-

plaint, this defendant says: It denies that the deed

referred to as Exhibit "D" does not authorize it to

divert water from the Yakima River in excess of the

amounts specified in said contracts and limiting agree-

ment, and denies that the same is merely a right to

have delivered to the said Fred Cheney and Nellie

Cheney from the Defendant's said Fowler Ditch a

part of which it is permitted to divert from the

Yakima River under the limiting agreement referred

to. That is to say that it denies that the water, if any,

which the said Fred Cheney and Nellie Cheney are

entitled to receive from the ditch of the defendant is

a part of the 23 feet, which, during the months of

April to August, inclusive, the defendant is permitted

to divert under said limiting agreement and contracts,

and alleges the fact to be that it is entitled to divert

from the Yakima River in addition thereto whatever

water right the said Fred Cheney and Nellie Cheney
may have in the Yakima River in addition to their

interest in the Fowler Ditch Company, as one of its

stockholders. Defendant further denies that for more
than a period of twenty years after the said limiting

agreement was made, or for a period of any time

thereafter, or at all, have the parties, or their succes-

sors in interest, or any one authorized to represent

them, or any of them construed said limiting agree-

ment to include the 2y2 second-feet claimed by the

said Fred Cheney and Nellie Cheney, or their prede-

cessors in [38] interest, and denies that the amount
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specified in said limiting agreement, as limiting the

amount of water which the defendant is entitled to

divert from the Yakima River for all the water users

receiving water from the defendant's canal (includ-

ing the said Fred Cheney and Nellie Cheney, and

their predecessors in interest) to the amount specified

in said limiting agreement, was supplemented or in-

creased by the amount specified in the contracts sub-

sequently made with the United States and set out and

described in said Bill of Complaint at any time, and

it alleges that at all times it has diverted the additional

2y2 second-feet during the period of said twenty years

during irrigation seasons in addition to the amounts

specified in said limiting agreement and contracts re-

ferred to in said bill of complaint, and delivered the

same to the said Fred Cheney and Nellie Cheney

pursuant to their claim of water right in the Yakima

River for that amount independent of and exclusive

of any and all interest they may have had as stock-

holders in said Fowler Ditch Company, all of which

was in excess of the 23 second-feet provided for in said

limiting agreement. It further denies that during the

year 1928, or at all, it has attempted to divert water

in excess of the amount defined in said limiting agree-

ment and other contracts with the United States, ex-

cept an additional 2^ second-feet claimed by the said

Fred Cheney and Nellie Cheney, and denies that at

all times has it diverted any water from the Yakima

River in excess of the amounts defined by the said

limiting agreement and said contracts, other than and

except the said 2^ second-feet referred to. That it

believes that certain predecessors in interest of the

Fowler Ditch Company, C. V. Fowler and Anamila
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Fowler, executed the water deed referred to in the

bill of complaint as Exhibit "D", and that the said

deed confers upon the said Fred Cheney and Nellie

Cheney, as successors in interest in said conveyance,

the right to appropriate 2^^ second feet of water from

the Yakima River at or near the intake in the Yakima

River of the defendant's main canal, that part of it

which is known as the Fowler Ditch, and also confers

upon them, the said Fred Cheney and Nellie Cheney,

a carrying right in said canal which requires this de-

fendant, as successor in interest to said Fowler Ditch

Company, to deliver said water to the said Fred

Cheney and Nellie Cheney through said canal to their

premises, and that it believes that there has never been

any limiting agreement with the complainant affect-

ing, defining or limiting this 2^ second-feet of water

appropriated by the said C. V. Fowler and Anamila

Fowler, and conveyed by mesne conveyance to the

said Fred Cheney and Nellie Cheney, and that the

said lYz second feet of water is in no way affected or

limited by the limiting agreement entered into by the

said Fowler Ditch Company with the complainant,

limiting the diversion to 23 second feet, and that the

said 2^ second-feet claimed by the said Fred Cheney

and Nellie Cheney is in excess of the said 23 second-

feet.

12.

Answering paragraph twelve of said bill of com-

plaint, it says: That so far as said 2^ second-feet of

water claimed by the said Fred Cheney and Nellie

Cheney at all times during the period of twenty years,

or at all, has this defendant or its predecessors in in-

terest, recognized said limiting agreements or contracts
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supplemental thereto, or other contracts by the United

States and [39] the predecessors in interest, by which

the amount of water to be diverted was determined

or limited, and that at all times has the defendant,

and its predecessors in interest, by reason of said deed

referred to as Exhibit "D", claimed and exercised

the right to divert said additional 2^^ second feet of

water.

13.

Answering paragraph thirteen of said bill of com-

plaint, defendant says: That it denies that it will un-

less restrained by this Court continue to divert from

the Yakima River any amount in excess to which it is

entitled, including said additional 2^^ second-feet

claimed by the said Fred Cheney and Nellie Cheney

as aforesaid, and it denies that the same will work any

injury or damage to the complainant or anybody. It

further denies that such diversion by the defendant,

as herein defined at low water season or at all, will

in any way contribute to the shortage in the natural

flow available to the complainant, and denies that it

will diminish the amount of the stored water referred

to in said paragraph thirteen.

14.

Answering paragraph fourteen of said bill of com-

plaint, this defendant says: It denies that the diver-

sion from the Yakima River by the defendant or the

amounts of water defined in the limiting agreement

and the various contracts of the defendant, and its

predecessors in interest, and the said additional ZYi

second feet claimed by the said Fred Cheney and

Nellie Cheney diminishes in any amount the water

available for diversion by the United States, through
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its Sunnyside Canal, or the amount that the complain-

ant is legally entitled to divert into the Sunnyside

Canal.

IS.

Answering paragraph fifteen of said bill of com-

plaint, this answering defendant says: It believes the

allegations, matters and things therein set forth, ex-

cept that it denies that the amount of water that the

defendant is entitled to divert from the Yakima River,

as hereinbefore specifically set forth, and the addi-

tional 2y2 second feet of water claimed by the said

Fred Cheney and Nellie Cheney, is a wrongful diver-

sion or that it will tend to prevent the United States

from fully supplying the amounts of water which it

has contracted to deliver, and denies that it will work

any injury or damage to any crops, and denies that it

will affect the price of the purchasers in the Kittitas

Reclamation District, and denies that any areas in the

valley of the Yakima River and tributary to it will

suffer in anyway by reason of such diversion on the

part of the defendant, and further denies that it will

in anyway interfere with or be detrimental with the

success of the Yakima Project or the reimbursement

of the complainant's reclamation fund.

16.

Answering paragraph sixteen of said bill of com-

plaint, defendant says: It admits that the point in

the Yakima River at which the defendant diverts,

and will continue to divert, water is above the com-

plainant's said Sunnyside Canal and the point of in-

take of defendant's main canal, The Fowler Ditch,

is above the [40] point of diversion in the Yakima
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River of the Sunnyside Canal and its intake from

which it supplies water to various arid land, That

defendant's said point of intake is up-stream in the

Yakima River from the intake of said Sunnyside

Canal where it diverts its water. That there are no

points of diversion, and no diversion being made by

any person or corporation, or at all, between the point

of diversion of the defendant and the point of diver-

sion of complainant's Sunnyside Canal. That the de-

fendant has a spillway which it must necessarily main-

tain in its main canal for above said intake of said

Sunnyside Canal and not far below said intake of

defendant's said main canal, the Fowler Ditch, its

point of diversion. That at all times the defendant

spills back into the Yakima River through its spillway

a large quantity of water without diminution, which

amount is far in excess of any amount that it may have

diverted at its said intake over and above the amounts

defined in said limiting agreements and contracts.

That is to say that the amount that the complainant

has received at its intake at the Sunnyside Canal has

never been diminished by reason of defendant's diver-

sion, if any, in excess of the amounts specified and

defined in said limiting agreement and contracts re-

ferred to in complainant's bill of complaint, which de-

fines the maximum quantity of water to be diverted

by the defendant, exclusive of said 2^ feet. There-

fore the defendant denies that the complainant is un-

able to exercise any control of said water, and denies

that the owners of lands in defendant's irrigation dis-

trict are using any water unlawfully diverted, and

denies that it is diverting water in derogation of com-

plainant's rights.
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Having thus made full answer to all the matters

and things contained in the bill of complaint this de-

fendant prays to be dismissed hence, with its costs in

this behalf incurred.

UNION GAP IRRIGATION DISTRICT,

[Seal] By A. W. SEVERANCE,
Its president.

A. W. Severance, and

Thos. H. Wilson, of

Yakima, Washington,

Solicitors for defendant. [41]

Exhibit "A"

IN THE SUPERIOR COURT OF THE STATE
OF WASHINGTON, IN AND FOR

YAKIMA COUNTY.

No. 13295

UNION GAP IRRIGATION DISTRICT, a cor-

poration,

Plaintifif,

vs.

MOXEE COMPANY, a corporation, FRED
CHENEY and NELLIE CHENEY, husband

and wife, et al.,

Defendants.

STIPULATION.

The above entitled cause having come on regularly

for trial at 10:00 A. M. on Tuesday, the first day of

March, 1921. and the parties having converred with
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each other, with the view of settling their respective

contentions;

Now, Therefore, it is hereby stipulated by and be-

tween the Plaintiff, Union Gap Irrigation District, a

corporation, by and through its attorneys, Richards,

Fontaine & Gilbert, and T. H. Wilson, and the De-

fendants, Fred Cheney and Nellie Cheney, husband

and wife, by and through their attorney, H. J. Snively,

that the defendants are the owners of the Northwest

Quarter (NW^) of section thirty-five (35) Town-

ship Thirteen (13) North, Range Nineteen (19) E.

W. M., Yakima County, Washington, and that the

plaintiff is the owner of a right of way for an irriga-

tion ditch over and across said premises, fifty (50)

feet in width, to wit: twenty-five (25) feet in width

on either side of the center line of said ditch as the

same is now located and constructed, which center

line is accurately described in the complaint filed

therein; and

It is further agreed that the width of said ditch

at the bottom thereof shall not be increased without

the consent of the defendants, but that the sides of

said ditch may be given a proper slope, provided said

slope shall not be more than one and one-half to one.

It is further agreed that the defendants shall have

the right to maintain four fences over and across said

canal or ditch and the right of vvay therefor, one of

said fences to be on the north boundary line of said

premises and one of said fences to be on the south

boundary line of said premises and the other two of

said fences to be at such points as shall be designated

by the defendants and constructed so as to converge

towards said canal so that the defendants' stock may
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take water from said canal from the upper side thereof

at any point between said fences, said fences not to be

located farther apart than the same now are, to wit:

about 100 yards. It is agreed that said fences shall be

constructed over said canal and the right of way there-

for, as follows: The defendants shall install at their

own expense corner posts for said fences as near as

possible to the high water line in said canal at the

upper side of said canal and to connect said fences

with said corner posts and to place a corner post for

said fences on the lower side of said canal and to

connect said fences with said corner posts and to at-

tach to said corner posts gates so that the lower side of

the right of way of said canal may be driven by men
and teams in connection with the [42] maintenance

thereof, such gates to swing upon posts set as near as

practicable and proper to the high water line on the

lower side of said canal and the defendants shall have

the right to stretch wires between the posts on the up-

per side of said canal and the posts on the lower side

of said canal, but such wires shall not be permanently

attached to the posts upon the lower side thereof, but

shall be attached as wire gates are ordinarily attached

so that the same can be removed whenever necessary

to clean said canal and the lower wire shall not come

nearer than 18 inches to the high water level in said

canal.

It is further stipulated and agreed that the defend-

ants now maintain a bridge across said canal on said

premises and that they may continue so to do, but

that the plaintiff shall have the right to elevate said

bridge, at its own expense, so that the same will clear

the high water level in said canal by 18 inches, and
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it is further agreed that the defendants may construct

an additional bridge across said canal at such point

as they may select, provided said bridge shall clear

the high water level in said canal by eighteen inches,

both of said bridges to be maintained by and at the

expense of the defendants. It is further agreed that

the stock of the defendants shall not be permitted to

cross said canal, or the right of way therefor, dur-

ing the irrigation season, except upon the bridge or

bridges herein provided for.

It is further stipulated and agreed that on the iSth

day of September, 1886, C. V. Fowler and Anamila

Fowler, then being the owners of a certain canal

known as the "Last Chance Ditch" and later as the

"Fowler Ditch," made, executed and delivered to

C. Z. Cheney and Martha Cheney, the predecessors

in interest of the defendants and then the owners of

the lands now owned by the defendants, said convey-

ance being in words and figures as follows, to wit:

"This Indenture made this 15th day of September,

A. D. 1886, between C. V. Fowler and Anamila

Fowler of Yakima County, Washington Territory,

the parties of the first part, and C. Z. Cheney and

Martha Cheney of the same county and Territory,

the parties of the second part, WITNESSETH, that

the said parties of the first part for and in considera-

tion of the sum of Two Hundred ($200.00) Dollars

to them in hand paid, the receipt whereof is hereby

acknowledged, does by these presents grant, bargain,

sell, convey, and confirm unto the said parties of the
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second part, and to their heirs and assigns forever,

the following described property, to-wit:

One Hundred inches of water to be taken at any

point on the NW>4 of Section 35, Tp. 13 N., R. 19

EWM., where a certain ditch known as the Last

Chance Ditch flows, to be designated by the said

parties of the second part, said water to be measured

as follows : To be taken from said ditch on the grade

of one-twelfth (1/12) of an inch to the rod through a

flume or box that is 10 inches wide and 10 inches deep

to flow from said ditch a steady flow of water con-

tinuously to the full capacity of said box or flume

during the crops irrigation season of each and every

year unavoidable breakages and repairs excepted.

This shall be the description of 100 inches of water

as intended by the parties hereto. It is expressly

reserved to the parties of the first part that the water

herein conveyed shall be and is assessable for the

proportion of the repairs and expenses of [43] main-

taining and operating said ditch from and after the

first day of March, 1887, said assessments shall be as

to the water herein conveyed is to the whole amount

of water conveyed in said ditch.

The parties of the first part expressly reserve the

right to demand such assessment and upon an unpay-

ment thereof shall not be liable for failure to deliver

the water herein conveyed.

TO HAVE AND TO HOLD the same subject to

the conditions herein contained unto the said parties

of the second part, their heirs and assigns forever.

IN WITNESS WHEREOF, we have hereunto
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set our hands and seals the day and year first above

written.

C. V. FOWLER.
ANAMILA FOWLER.

Witnesses:

S. O. MORFORD
JAS. G. BOYLE

Territory of Washington,

County of Yakima.—ss.

On this 15th day of September, A. D. 1886, before

me, a Notary Public in and for said Territory, per-

sonally appeared C. V. Fowler and Anamila Fowler,

his wife, personally known to me to be the identical

persons who subscribed the foregoing instrument and

they both duly acknowledged to me that they duly

executed the same.

[Seal] JAMES G. BOYLE,
Notary Public, W. T."

which conveyance was filed for record in the auditor's

office of Yakima County, Washington, on the 15th

day of September, 1886, at 4:00 P. M., and is re-

corded in Book "E" of Deeds, at page 265 thereof,

and hereinafter referred to as the "Fowler Water

Deed," and that after the said conveyance was made

and recorded, the said C. V. Fowler and Anamila

Fowler conveyed whatever rights they had in said

canal to the Fowler Ditch Company, the predecessor

in interest of the plaintiff, and that after the date of

said Fowler Water Deed the said C. Z. Cheney and

Martha Cheney have used the water from said ditch

conveyed to them in said deed and irrigated the land

now owned by the defendants lying below said canal.
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so constructed by the said Fowler and known as the

Last Chance Ditch and later as the Fowler Ditch,

and that from the date of said deed the said defend-

ants, or their predecessors in interest, have continu-

ously used the water called for in said deed upon the

lands hereinbefore described during the irrigation

season of each year.

It is further agreed and stipulated that there is a

contention between the plaintiff and defendants as

to the nature defendants' water right and as to the

amount of water they are entitled to under the terms

of said Fowler Water Deed. The defendants claim

that they are entitled to a water right of two and

one-half feet of water per second of time to be deliv-

ered by the plaintifif from its ditch for the irrigation

of their said land. It is the contention of the plain-

tiff that it is under no duty to furnish and deliver

the defendants any water whatsoever under [44] the

terms of said Fowler Water Deed, and it further

contends that the said defendants are the owners of

a valid water right in the Yakima River by virtue of

said Fowler Water Deed and that their water right

is independent of any water right or right of diver-

sion owned or claimed by the plaintiff or the Fowler

Ditch Company, and that there must at some time

be a determination of said question between the

defendants and the United States of America. It is

therefore agreed that said questions and issues shall

not be decided by any decree to be entered in this

case, but that pending the final adjudication of said

matters, it is agreed that the plaintiff shall deliver to

the defendants under the terms of said Fowler Water

Deed and as complying therewith two and one-half
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cubic feet of water per second of time during the

irrigation season, to be measured in accordance with

the custom of the plaintiff and it is agreed that the

maintenance charge provided for in said Fowler

Water Deed shall be due and payable on the first

day of May of each year. The defendants agree

that in the event that the plaintiff shall hereafter be

prevented from diverting said water from the Yakima

River into its canal by the United States of America,

or enjoined from so doing by any Court of competent

jurisdiction, that the plaintiff shall not be liable in

damages to the defendants for its failure to deliver

said water during the period such injunction shall

remain in force, or during the period it shall be pre-

vented from making said delivery as aforesaid; pro-

vided, however,' that if it shall be determined that

said defendants are not entitled to the water called

for in said Fowler Water Deed in their own right,

that nothing herein contained shall be construed to

deprive the defendants of their right to bring suit

against the plaintiff and the Fowler Ditch Company

to determine the question as to whether or not the

plaintiff or the Fowler Ditch Company are bound to

furnish said water to the defendants out of the appro-

priations and water belonging to them or either of

them. It is further agreed and stipulated that the

plaintiff does not hereby admit that the defendants

are entitled to any water, or any particular quantity

of water, under the terms of said Fowler Water

Deed, and that the plaintiff shall not be estopped to

deny its liability to furnish and deliver water to the

defendants under the terms of said Fowler Water

Deed, because of the fact that it and its predecessors



vs. Union Gap Irrigation District 69

in interest have heretofore delivered water to the de-

fendants in pursuance to the terms of said deed and

said defendants do hereby waive any right they may

have, or shall hereafter acquire, to claim any water

as against the plaintiff or its predecessors in interest

under the terms of said Fowler Water Deed by ad-

verse possession or advere use thereof.

It is further stipulated that there are three turn-

outs on the premises belonging to the defendants and

that the said defendans are entitled to a certain

amount of water from said ditch by reason of their

ownership of shares of stock in the Fowler Ditch

Company, which water shall be delivered to the de-

fendants at the upper turnout and that the water to

be delivered to the defendants by virtue of said

Fowler .Water Deed shall be delivered to them at the

two lower turnouts as now located upon said premises

and that the defendants shall have the right to have all

of such water delivered at either or both of said turn-

outs, upon request made to said plaintiff, through its

ditch superintendent. [45]

It is further stipulated that the ditch of the plain-

tiff is not properly located through the lands of the

defendants and that the parties hereto contemplate an

agreement to be made within a period of three years,

whereby the location of said ditch will be changed

through said premises and it is hereby agreed that

the defendants may maintain their head-ditch as now

constructed and located for a period of three years

from the date hereof, but thereafter shall remove the

same from the right of way of said plaintiff at all

points below and beyond the second turnout as the

same is now located upon said premises.
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It is further stipulated by all parties hereto that

the above entitled Court may enter a decree in the

above entitled cause upon this stipulation and that

said decree shall be binding upon all parties to this

stipulation and shall inure to the benefit of their

successors and assigns, executors, administrators and

tenants.

Dated this 2nd day of March, 1921.

RICHARDS, FONTAINE & GILBERT,
T. H. WILSON,

Attorneys for the Plaintiff.

H. J. SNIVELY,
Attorney for the defendants, Fred Cheney and

Nellie Cheney, husband and wife.

[Endorsed] : Filed in the U. S. District Court,

Eastern District of Washington, October 22, 1928.

EVA M. HARDIN,
Clerk.

Margaret E. Ryerson,

Deputy. [46]

[Title of Court and Cause.]

DECREE AND INJUNCTION.

This case coming on regularly to be heard before

the Court on the 10th day of May, 1929, the com-

plainant and the defendant appearing by their re-

spective attorneys of record herein, and oral and

documentary evidence having been introduced by the

complainant and the defendant herein, and the law

and the evidence having been duly considered by the
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Court, and the Court being fully advised in the

premises,

It is ordered, adjudged and decreed that the de-

fendant Union Gap Irrigation District, its officers,

agents, attorneys and employees be and are perpet-

ually enjoined and restrained from diverting from

the Yakima River any water in excess of the follow-

ing amounts during the several months of each irri-

gation season, to-wit:

During the month of April 59.76 second-feet
" May 61.82 "

" June 62.86 "

"
July 62.91

"

" August 63.86 "

" September 44.56 "

" October 30.49
"

Except that, until such time as the question shall be

adjudicated between the United States and the suc-

cessors in interest of C. Z. Cheney, and Martha

Cheney, husband and wife, the defendant may divert

from the said Yakima River not exceeding one hun-

dred inches of water to be taken from defendants'

[47] ditch on the grade of one-twelfth of an inch to

the rod, through a flume or box that is ten inches

wide and ten inches deep, to flow from said ditch a

steady flow of water continuously to the full capacity

of said box or flume during the crop irrigation season

of each and every year, or a flow of water equivalent

to such measurement, the said additional water to be

used upon the northwest quarter of section thirty-

five (35) under defendant's ditch.

It is further ordered, adjudged and decreed that
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the complainant have and recover judgment agains

the defendant for its costs herein.

Dated at Yakima, Washington, this 11th day o1

May, A. D. 1929.

J. STANLEY WEBSTER,
United States District Judge.

[Endorsed] : Filed in the U. S. District Court

Eastern District of Washington, May 11, 1929.

EVA M. HARDIN,
Clerk.

Margaret E. Ryerson,

Deputy. [48]

[Title of Court and Cause.]

STATEMENT OF EVIDENCE UNDER
EQUITY RULE NO. 75.

BE IT REMEMBERED that this cause came or

regularly for trial before the Court sitting in equit}

on May 10th, 1929, on the issues made by the Bill

of Complaint of the complainant and the answer oi

the defendant, and E. J. Farley, Esquire, Assistant

United States Attorney, and B. E. Stoutemyer, Es-

quire, appearing for the complainant, and A. W,
Severance, Esquire, and Thos. H. Wilson, Esquire,

appearing for the defendant,

—

Whereupon the following proceedings took place:

Mr. WILSON.—If your Honor please, at the be-

ginning of this case I want to call your Honor's

attention to what I consider the facts to be. There

is not sufficient parties defendant here to determine

the issues in this case. Briefly, it's a controversy over

two and one-half feet of water of the Yakima River

near the intake of the Union Gap canal. One Cheney
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claims it by reason of a transfer in the early days.

* * * I call the Court's attention to this matter

and ask that Cheney be brought in, and also that the

Fowler Ditch Company shall be brought in, and I

believe all the parties should be in Court and the

thing settled once and for all. This thing has been

annoying the Union Gap people for years.

Discussion.

COURT.—Why didn't you bring them in if they

were necessary to the decision of the controversy?

Mr. WILSON.—I thought it was the Govern-

ment's case [49] and they should bring them in if

they want this thing adjudicated, and the further rea-

son I took it up with them that it be done and it was

continued over last term with the idea these parties

be brought in.

COURT.—I think we will proceed with the case.

If any situation develops that we can't go forward

without them, then we can proceed with this, but I

think we will proceed with the case at this time.

Discussion.

COURT.—It seems very plain to me the Court

can decide this controversy in so far as it affects the

party before it without in any way depriving the

Cheneys of any rights they may have against the

defendant Ditch Company—whatever their rights

may be against that company will not be afifected by

this law suit, and the question of what the Govern-

ment's rights are against the defendant company can-

not be affected by any rights the Cheneys may have

against the Company—we will proceed to try the

case.
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(Testimony of Paul Taylor)

PAUL TAYLOR, being called and first duly

sworn as a witness for the complainant, testified as

follows

:

My name is Paul Taylor and I reside at Yakima,

Washington, and am assistant engineer of the Bureau

of Reclamation, and have been in that service a total

period of about nineteen years. I have charge of the

storage reservoirs of the Yakima Project and the dis-

tribution of water in connection therewith. My du-

ties include the measuring and recording of the flow

of the river and surveys of the various canals of

which records are kept under my charge and com-

piled by me. I [SO] have kept and compiled a record

of the diversions by the defendant Union Gap Irri-

gation District and have prepared plats showing the

amounts of diversion in 1928, during each day of

the season, and have also compiled and platted the

amount the district was entitled to divert as specified

in the limiting agreements, with a line showing the

amount actually diverted, by plat referred to as

Exhibit "A." (Plat certified plaintiff's Exhibit "A"

received in evidence.)

The continuous line on the plat shows the date of

the diversions of the Union Gap Canal and the cubic

feet per second, and the dates at the top of the plat

indicate the day and month and year, and the figures

along here (indicating) the cubic feet per second.

The dotted line indicates the amount of agreement,

and this (indicating) the excess diversion per second-

foot. The amount of excess diverted each month in

1928 is as follows:
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(Testimony of Paul Taylor)

May 595 acre-feet

June 405

July 475

August 107 "

Doring the remaining months the diversion was less

than the iz:i~z irr.junts except that there was no

agreement for March and no overdiversion in April.

The excess diversions of the contracting parties ma-

terially and injuriously affected the Government

throughout rfie irrigation season. This Tvas not true

at die time when there was excess flood water. At all

times except Aose when we would have flood stage

the excess diversions injuriously affected the govern-

ment project I released stored w^ater at various

times throughout the seis _ n through each month of

the irrigating season. The excess [51] diversions

injuriously affected the government at times other

than the time when I am releasing stored water. In

this way. if. and when there are over-diversions, I

have to release or refrain from storing water that I

could otherwise s: re. md this affects the amount of

water I have on hand in Ae reservoir, not only for

that particular year, but for the succeeding year. It

has been my practice during many years while in

charge of the work with reference to securing com-

pliance with this limiting agreement when the stored

water has been so far exhausted it was needed by the

goveniment and when the natural flow is beginning

to fail, to notify the ditch company. First I find out

if they are over-diverting, and if tiiey are I notify

them of that fact usually by telephone, advising them

how much they are over-diverting, and suggest that
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(Testimony of Paul Taylor)

they check me up with some disinterested party. I

ask them to reduce their diversions to the amount to

which they are entitled. I made such a request of

the Union Gap Irrigation District in 1928, and their

answer to my request was that, in the first place, they

did not agree with the method of measurement and

they also stated this controversy over the Cheney

water. They did not comply with my request in 1928

to cut their diversion down to the amount specified in

the limiting agreement. During the summer of 1928

was the first time they referred to this Cheney con-

tract as their reason for refusing to reduce their

diversion to the amount specified in the limiting

agreement. I made a similar request of them [52]

each year preceding 1928, and some years they have

cut down quite closely; in other years, when we have

had excess of water, we wouldn't be too close with

them. In these years (preceding 1928) they have

never refused, when requested, to cut to the amount of

the limiting agreement. I have never heard the

Cheney agreement given as a reason for excess diver-

sion prior to 1928. In recent years the year 1926 was

the lowest water year prior to the year 1929. In

1926 the gov^ernment project had the same reservoir

capacity that it had this year. All of the water

stored in the government reservoirs was drawn out

and used in 1926, and with the use of all available

water in that year there was still a shortage of water

on the government project. There is approximately

150,000 acre-feet less water now in storage in the

reservoir than there was in 1926. I have been obliged

to turn out stored water prior to this time during the

present year on April 1 1 to the 27th inclusive. Stored
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(Testimony of Paul Taylor)

water was turned out earlier in 1929 than in 1926.

The prospect for a water supply this year are decid-

edly short, and the snowfall in the mountains is com-

paratively the same as it was in 1926. Up to the

present time in this year we have the least flow of

water of any year at any time. We now have in

storage approximately 225,000 acre-feet carried over

from last year. The total water supply now in storage

is approximately 395,000 acre-feet. The water supply

which we now have in the reservoirs has been reduced

by the amount of the excess diversions in this district

last year.

Mr. WILSON.—Any particular over-diversion?

PAUL TAYLOR.—It might be the over-diversion

of the Union Gap Irrigation District. In the last two

years the [53] government has had under construction

the Kittitas Irrigation Ditch which is now approach-

ing completion and to which they expect to begin

diverting water for that division during the irrigation

season of 1929. The government is under obligation

under its contract with the district, to furnish 260,000

acre-feet of water, which is an additional demand

upon the government. It is an additional demand

upon the government work in addition to the demand

which we had to supply in 1926 and prior years. In

1926 I notified the Union Gap Irrigation District to

cut down their diversions to the amount of their lim-

iting agreement. I kept a record of that diversion

for that year. In 1926, after having notified them to

cut to their limiting agreement, they complied with

my request and cut a little below. In that year they

made no claim of this additional two and a half

second-feet which they now claim. I have compiled
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the amount they diverted in 1926 and placed it on

the plat for each day of the season, and also showed

on the map the amount which they were entitled to

divert in that year under their limiting agreement.

This plat was prepared in the same way as the one

which has been just introduced in evidence as "Ex-

hibit A" and the legend on the two plats is the same.

(Plat certified as Plaintiff's Exhibit "B" received in

evidence.) In 1926 it became necessary to release

the stored water, and I notified the defendant to cut

the diversion to the amount of the limiting agreement

in May, and on June 6th they cut down to or below

the amount of the limiting agreement. And they kept

their diversion down below their limiting agreement

during the remainder of that season. At no time

during [54] the year 1926 did they claim the right to

divert an additional two and a half second-feet under

their claimed diversion contract. During the year

1926 stored water was released continuously from

May 17 and from May 23 to the end of the season.

In 1928 I began releasing stored water from July 1.

In 1929 I began releasing stored water on April 11.

I have a map here which shows the Yakima River

system and also the location of the various govern-

ment reservoirs and the various divisions of the gov-

ernment project and the relationship between the res-

ervoirs and the project diversions. This is an official

map which I had corrected to show the location of

the various parts of the project. The point of diver-

sion of the defendant company with reference to the

diversions of the Sunnyside reservoir of the govern-

ment project are marked on the map. Union Gap
diversion is marked "D" and the Sunnyside reservoir
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is right here (indicating) marked "A." The diver-

sion of the Union Gap canal is above the government

diversion for the Sunnyside, and the excess diversions

of the defendant district depletes the water supply of

the government project to the extent of the over-

diversion. All of the water which we have in the

reservoirs is needed for the crops growing upon the

government project on the lands of the various com-

panies which have made contracts with the govern-

ment and are entitled to receive water from the gov-

ernment. Any excess diversion in a year of high

water adversely affects the government water supply

the following year by reducing the carry-over from

one year to the next. In the low water years [55]

we need the carry-over from the preceding high-

water year to provide a sufficient water supply (gov-

ernment map identified as Plaintiff's Exhibit "C"
received in evidence).

I have kept the measurements and records of the

Union Gap Irrigation District for the years 1917,

1918, 1919, 1920 and 1921 and compiled a plat in

the same manner as shown on the plats introduced as

Plaintiff's Exhibits "A" and "B," and these plats

show the actual diversion by that district during the

years to which I have referred, and the amounts

which the district was entitled to divert during the

same seasons. (Plats marked for identification Plain-

tiff's Exhibits "D," "E," "F," "G" and "H," respec-

tively, for the years 1917 to 1921 inclusive.)

When I find that the snowfall is exhausted and I

must depend upon storage for my water supply, I

ordinarily notify these people to cut their diversion

to the amount of their limiting agreement. This is
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about the time I begin releasing stored water. I

gave them such notice in the years shown on these

plats, and after receiving such notice they held their

diversion to approximately the amount of their lim-

iting agreement after such notice during each of

these years. These plats show the dates when I began

releasing stored water in the various years, also how

the diversions in each year compared with the amount

which the district was entitled to divert. (Exhibits

D, E, F, G and H.) The defendants have in the

years 1911 to 1914, inclusive, in addition to the year

1928, refused to comply with the limiting agreement

because [56] they secured water rights on something

like 50 or 60 acres of land in the Kittitas valley and

claimed for that land, if I remember correctly, 10

second-feet. They purchased water right of 10 sec-

ond-feet in the Kittitas valley and tried to transfer it

down to this valley on the Union Gap. Their action

in this respect was restrained by injunction, but be-

tween the time of that purchase and transfer and the

time we got out the permanent injunction restraining

them from that diversion, they diverted some excess

water. After that time they cut down to the amount

to which they were entitled in their limiting agree-

ment.

Upon cross-examination, Mr. Taylor testified as

follows

:

The limiting agreement usually refers to cubic

second-feet. The excess diversions during 1928 were

as follows:

June 6.7 second-feet

July 7.6

August 1.7 "
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We had excess storage until July 1st and no objec-

tion was made to defendant's taking excess water to

that time. The objection was made in July and

August of that year. The government's water supply

was depleted in the amount of the total diversion at

the intake of the Union Gap canal. If 44 feet is

diverted at the intake of the Union Gap canal, the

water supply is reduced in like amount at the Sunny-

side canal, except that the Union Gap district may
return from their system waste water without notice

to us. If there was no diversion at the Union Gap
there would be no waste water returning to the river

from the Union Gap diversion, but if there is di-

verted, say seventy feet at the Union Gap canal and
a part of it is used [57] in irrigation above the

Sunnyside canal, a part of that water would get back
into the river and we wouldn't lose all of the diver-

sion. With conditions existing as in 1928 the only

over-diversion af]fecting our supply for the following

year would be those during the months of July and
August.

Mr. WILSON.—Then, as a matter of fact, a part

of that 6.7 feet and 7.6 feet would get back into the

river, wouldn't it?

Mr. FARLEY.—I object to that as immaterial—
the defendant can't justify violation of its contract not

to divert more than a specified amount because maybe
a little waste or seepage got back to the river.

Mr. WILSON.—There is a question of damage
here.

Mr. FARLEY.—This is not an action for dam-
ages—just an action for injunction.

COURT.—You are not seeking damages?
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Mr. FARLEY.—No.
Objection sustained.

Mr. WILSON.—There would be no necessity for

injunction unless there was damage.

COURT.—There may be damages, but they are

not sueing for it.

Mr. WILSON.—I want to offer to show there has

been no damages by reason of the excess of diversion.

COURT.—You may show that if 3^ou can show

there has been no damage by reason of diversion. [58]

(Resuming, Mr. Taylor testified as follows)

I don't think I was present when you took up

with Mr. Little in 1924 or 1925 the matter of a suit

to determine the Cheney water right. I don't know

of any meeting in Mr. Preston's office just before this

suit was started in reference to this matter. These

plats (Plaintiff's Exhibits A, B, D, E, F, G and H)
show cubic feet per second. In my calculations, I

did not take a diversion for every day and then aver-

age that for the month of 30 or 31 days to ascertain

whether there was an over-diversion in cubic second

feet. These over-diversions were determined in the

following manner: The Irrigation District has a

water-recording instrument that records the stage of

the water at all times—the flow is measured over the

weir and from the measurements we take the mean

daily gage list, and from that determine the dis-

charge each day, which shows whether the agreed

amount was over-diverted. In July, 1928, that

amounted to 62.91 second-feet, which means a con-

tinuous flow by the hour for that amount, and as

much per second of time continuously during the

month. When I see a district has been taking and
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continuously taking an excess quantity of water, I

ask them to cut down to that diversion, but if it is

just for a day or so there are certain limits permitted

within common sense. In getting at the measure-

ment, some days will fluctuate—some days more and

some days it is less,—and [59] some days some excess

and at the end of the month I believe I take the

average to get the excess, because I make my reports

by the month. I have taken it both ways, that is, I

take it each day to show it by the month. I take the

excess for each day, and the average for the month.

MR. PORTER J. PRESTON, being called and

duly sworn as a witness for the complainant, testified

as follows

:

Mr. Preston's testimony:

I am Superintendent of the Yakima Project and

have charge of the records in the Reclamation Office

in Yakima and general charge of the whole project.

I have the records under my control showing the

flow of the river this year which has been much
lower than that of former years. We have about

150,000 acre-feet less of water in storage in the reser-

voir this year than in the extremely low-water year of

1926. The flow of the river to this time for the

present year has been lower than it was in 1026, so

we have less water in storage. About 238,000 acre-

feet of the water which we now have in storage is

the result of the carry-over from last year. Our total

storage is 395,000 acre-feet. The excess diversion of

the defendant in the year 1928 has contributed to the

shortage of water now available in the reservoir,

because the amount they over-diverted last year would
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reduce the storage to a certain extent and would

reduce the amount we would have to carry into the

season of 1929. I can not tell you whether they are

continuing their excess diversions this year.

Complainant Rests. [60]

(Mr. Wilson had marked for identification a quit-

claim deed, as Defendant's Exhibit "I," and another

deed as Defendant's Exhibit "J," and articles of in-

corporation of the Fowler Ditch Company, as De-

fendant's Exhibit "K," which were offered and

received in evidence.)

C. A. MARCH, being called and duly sworn as a

witness for the defendant, testified as follows:

I have resided in Yakima and vicinity 28 years and

know the corporation, Fowler Ditch Company. I

have been Secretary of that company since 1922, and

have its official records in my possession. This book

identified as Defendant's Exhibit "L" is the minute

book of that company, and on page 52 thereof are

the minutes of a stockholder's annual meeting under

date of March 12, 1904. I was not secretary at that

time.

Mr. WILSON.—Now I want to introduce in evi-

dence and read into the record one paragraph of the

minutes of this meeting.

Mr. FARLEY.—What is the purpose of that?

Mr. WILSON.—It shows that Mr. Cheney at that

time claimed this as an independent water right as

against the Fowler Ditch Company.

Mr. FARLEY.—That isn't material, and it's not

proper under the decision of the Circuit Court of

Appeals in a West Side case because it's not the
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defense which is pleaded, and also immaterial, what

Cheney claimed.

COURT.—It isn't clear to me how the Cheney

rights are involved here—supposing he has some inde-

pendent rights here, how can your company avail

itself of it? [61]

Mr. WILSON.—If the water belongs to Cheney

then no injunction should lie against us and we are

under contract to deliver two and one-half feet of

water to Cheney if he is entitled to it.

COURT.—You are also under a contract with the

government in a limiting agreement not to exceed a

certain amount of water.

Discussion.

COURT.—I understand Mr. Wilson contends that

Cheney had this water right independent of any right

the ditch company had and he is entitled to take this

amount of water independent of any right they had,

and all they are doing is acting as the instrumentality

through which his water is diverted to him.

Mr. FARLEY.—Then Cheney isn't concerned in

this particular suit.

COURT.—But the defendant is—they claim to be

merely conveying Cheney's water to him—that is, the

water doesn't belong to them, they are merely convey-

ing it to Cheney because they claim it belong to him.

Mr. FARLEY.—But under this contract they are

limiting themselves to the amount of water they are

going to divert from the river at the intake over

here—they have a contract to take 23 inches.

COURT.—But their contention is this amount

Cheney claims isn't any portion of that water, doesn't

increase the amount they are permitted to take, but
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Cheney has a right to take some water in addition

to that. The objection will be overruled. [62]

Exception Taken.

Reading from page 52, Defendant's Exhibit No.

"L," purporting to be the minutes of the Board of

Directors of the Fowler Ditch Company:

"Mr. Snively addressed the meeting on be-

half of his client, Mr. Cheney. He said Mr.

Cheney had a right to 100 inches of water from

the Fowler Ditch by virtue of a deed from C. V.

Fowler, dated the 15th day of September, 1886,

which deed was recorded. Mr. Snively contended

the ditch was owned by the Fowler Ditch Com-

pany and Mr. Cheney as tenants in common, and

said Mr. Cheney was irrevocably opposed to the

enlargement of the ditch, both as a stockholder

and tenant in common. Mr. Lonbard asked that

his proposition be put to a vote of the stockhold-

ers. Mr. Snively objected to the proposition

being put to a vote at the meeting because all of

the stockholders were not here—advised that such

a question should come up at the annual meet-

ing."

Cross-Examination.

Upon cross-examination, Mr. March testified as

follows:

Mrs. Cheney is and has been a stockholder in our

ditch since the first issue of stock. She owns 50 shares.

I think the first issue of stock was in '93. Stockholders

have water rights from the ditch by virtue of their

ownership of stock. I could not say how many acres

of land in the Cheney farm under our ditch. The
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ditch runs through the Cheney place and nearly one-

half of the quarter section is below the ditch.

Witness excused.

Mr. SNIVELY, being called and duly sworn as a

witness for the defendant, testified as follows:

I have been practicing law in Yakima County since

1886, and represented Mrs. Martha Cheney, the

mother of Mr. Cheney, first in the spring or summer

of 1887. As her attorney, I went with her, and an

engineer, a Mr. Capt. Kingsbury, out to measure the

water diverted to her in the summer of 1887 under

[63] this deed, and we found she wasn't getting

enough, and there was added to it a certain amount

under the direction of Captain Kingsbury—that was

in 1887. This deed provided that she should pay a

certain proportion of the

—

Mr. FARLEY.—I object to that—not the best evi-

dence as to what the deed provided.

Objection sustained.

COURT.—The deed is the best evidence of what

it provides.

Mr. Snively continued to testify as follows:

I was going to explain that to the Court to show

we had some controversy over it, that's all. Nearly

every year, I think every year from that time down to

about two years ago, two or three years ago, I have

been in touch with that water right of Mrs. Cheney,

and later, her son, Fred Cheney. When the Fowler

Ditch Company was formed they wanted her to take

stock in that ditch.

Mr. FARLEY.—I want to object to this, too, as

hearsay.
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Mr. WILSON.— I think the claims as to water

right are permissible.

(Mr. Snively continued to testify as follows:)

In lieu of her 100 inches of water obtained under

this deed—and I was present at the stockholders'

meeting and claimed she was a tenant in common

and had an independent right—she wouldn't do it

and she didn't, and the ditch company was organized

by the other owners of water rights in the ditch ex-

cluding her, and she continued to exercise that inde-

pendent right at all times since. [64]

Mr. FARLEY.—To which we object as a conclu-

sion of the witness.

Objection overruled.

(Mr. Snively continued to testify as follows:)

The matter again came up. The Fowler Ditch

Company delivered her water under this deed and

she paid her percentage from time to time of the

cost of the ditch—of maintenance. Now in 1904

—

I was there at that meeting representing her—the

property hadn't passed out of her hands at that time-

she owned it all at the time—and later it went to

her son, Fred Cheney. Now, this meeting was called

for this purpose—the Fowler Ditch.

Mr. FARLEY.—I object to his testifying to this

—

it is not the best evidence of what it was called for.

(Mr. Snively continued as follows:)

Mr. Lombard and Mr. Horsley desired to use the

right of way of the Fowler Ditch to carry water

around the hill by Union Gap to water land over in

what is known as Parker County, and they proposed

to take from the Fowler Ditch Company the cost of

maintenance—a very slight maintenance, I think $30
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an acre—if the Fowler Ditch Company would turn

over the right of way and give them the right—Mrs.
Cheney objected to it, and had me present there to

inform them again that she claimed this independent

interest in the ditch as a tenant in common and would
object to it being turned over, and she refused to

turn her interest over. It was agreed there by Mr.
Vogle, representing Messrs. Lombard [65] and
Horsley that she had an independent water right.

Now, the matter went on and Lombard and Horsley
diverted the water she didn't pay for this diversion

because they never gave a statement to her. We
never got a statement as to the general expenses and
she objected to paying a portion of the water on the

basis of the expense because the water had been taken

on around the hill and additional expense had been
added to it, and I think that was the condition until

turned over to this irrigation company, and after

that we made an agreement by which we paid a

certain agreed amount for the carrying of this water.

Now, Mrs. Cheney had 160 acres of land and
then she had an additional piece of land and this

water—this 100 inches of water—was to water the

160 acres of land and was needed for that purpose,

and used for that purpose on the land—used contin-

uously since 1887 on this land to irrigate it. The
land was arid, sage brush land, and wouldn't be
worth anything without this water. Water over in

that country is worth a hundred dollars an acre.

Objected to as immaterial and objection sustained.

(Mr. Snively continued as follows:)

The first time that we knew—that is, that Mrs.
Cheney and myself knew of any claim of the gov-



90 United States of America

(Testimony of Mr. Snively)

ernment that this wasn't an independent right and he

wasn't entitled to have it taken out of the Yakima

River in addition to the amount of water the Fowler

Ditch Company were entitled to, was in 1924 or '5.

Mr. FARLEY.—I move that that be stricken out.

[66]

Motion denied.

(Mr. Snively continued as follows:)

I think that's all I remember.

Cross-Examination.

(Mr. Snively testified on cross-examination as

follows:)

Since 1886 I have been a great many places, but

I lived in Yakima all the time. I base my statement

that water was used continuously on this land because

I was in touch with it, and by being in touch with it

I mean that in the first place they repeatedly had

trouble about the measurement. Mrs. Cheney always

thought she wasn't getting her full share of water.

I went out there with engineers many times to deter-

mine whether she was getting her right amount of

water or not. I can't recall the years I was out there.

I think I was out there a number of years, but I don't

remember any particular year. The first time I

remember of being out there was in 1887, when I

was there just once. I think I was out there the next

time after the irrigation company was organized, that

is the Fowler Ditch Company. I did not stay a

great while on those two visits. I spent half an

hour. I was there a great many times after that. I

was in touch with the water charge due the ditch

company every year down to the year 1925, I think.
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Mrs. Cheney was a stockholder in the ditch company

and we claimed 100 inches according to the measure-

ment there, and I think some engineers figure that

out as being Zy^ cubic feet—we never claimed it in

the way of cubic feet, we claimed it in accordance

with the measurement in the deed. [67]

This deed or conveyance or contract was between

Fowler and Cheney. I don't know why this should
* be taken into consideration when they agreed to limit

their diversions to 23 second-feet. The company had

no right to go into an arrangement for the Cheney

water. It was our contention that Cheney owned

that water independent of the Fowler Ditch Com-

pany—that point of diversion wasn't from the river,

it was a right of diversion some miles down the

ditch and paid for an annual maintenance charge.

We construed the deed as giving us the right to

water. I think the obligation between Fowler and

Cheney was on record a year prior to the time the

company made the agreement with the government.

Re-Direct Examination.

(On re-direct examination, Mr. Snively testified as

follows:)

That water was gotten from the shares of stock

Mrs. Cheney had in the company was used on the

other land Mrs. Cheney had.

Witness excused.

FRED HARKER, being called and duly sworn

as a witness for the defendant, testified as follows:

I have been practicing law in the Yakima Valley

since 1888. Some of the Fowler Ditch people have

been my clients. I am familiar with the controversy
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as to the Cheney water—two and a half feet, in a

professional way, and I had personal knowledge of a

great deal of it. What I know about it is this : About

1884 or '5 two men named Fowler, C. V. and F. A.,

took a ditch out of the Yakima River which they

called [68] the "Last Chance" ditch. That ditch

was constructed down through and across the Cheney

land. The ditch was operated as a kind of commu-

nity ditch until about 1889. In the meantime other

settlers had become interested in the ditch. This

deed was made by Fowler to Cheney in 1886. The

Articles of Incorporation were first prepared, as I

remember it, in 1888, and Fowler and the other

people, excluding Cheney, conveyed to the Fowler

Ditch Company their individual rights which they

had acquired through dealings with Fowler. Cheney

stood out, he wouldn't join in the corporation. He
wouldn't convey his title to the corporation, and

wouldn't take stock. All the others interested joined

the Fowler Ditch Company and took stock for their

respective interests. Now, I have represented the

Fowler Ditch Company canal from its inception, and

the 100 inches of water has always been carried sep-

arately—independent of the stock, and the Cheneys

have from time to time paid their proportion of the

expense. Now, in addition to that 100 inches after

the Fowler Company was organized, the Cheneys

bought 50 shares independent of that 100 inches.

I recall that in connection with the transfer to the

Fowler Ditch Company of the Lombard-Horsely

Company, in so far as it affects this water right, that

Lombard and Horsely bought a large number of

shares of the Fowler Ditch. The Fowler Ditch at
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that time ended in the Moxie valley. Lombard and

Horsely proposed at their own expense to extend the

ditch around the point of the hill from Union Gap
and irrigate a [69] considerably larger tract of land

down south of Union Gap and down in the neighbor-

hood of Zillah. They made the proposition to the

Fowler Ditch Company to take over the right of way

and enlarge the ditch at their own expense and fur-

nish to the stockholders residing in the Moxie valley

the water to which they were entitled for a very small

sum. It was desired to have the Cheneys join in this

convey, and the Cheneys refused to join in the con-

veyance, but it was made and I don't know that the

Cheneys ever joined in any convey, and since the com-

pany has went into the hands of the Union Gap Irri-

gation District I have little to do with it so far as

details were concerned.

Cross-Examination.

MR. HARPER, upon cross-examination testified

as follows:

This matter in which Mr. Horsely was interested

occurred after the Fowler Ditch Company was organ-

ized. If was organized in the latter part of 1888 or

the first of 1889. The transfer from the Fowler Ditch

Company to Lombard and Horsely, I believe took

place in 1904 or '5. I am not clear as to the relative

dates of this transfer with the limiting agreement of the

Fowler Ditch Company and do not know whether it

was made before or after the limiting agreement was

made with the government. The Horsely Company
were intermittent holders between the time the ditch

was held by the Fowler Ditch Company and the time it
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was held by the Union Gap Company. I believe that

Horsely and his associates followed the [70] the Fow-

ler Ditch Company and they, in turn, transferred to the

Union Gap Irrigation District. I am not certain as

to the date Mrs. Cheney became a stockholder in the

Fowler Ditch Company, but it was after the organiza-

tion of the Fowler Ditch Company and the stock had

been issued. I couldn't say as to the time—the records

will disclose that. I know that Mrs. Cheney became

the owner of 50 shares some time after the organiza-

tion of the Fowler Ditch Company.

Witness excused.

MR. A. W. SEVERANCE, being called and sworn

as a witness for the defendant, testified as follows:

I have resided here 19 years and am one of the

directors of the defendant Union Gap Company and

have been one of its directors for 13 years. I have

had nothing special to do as representing the Union

Gap Company with the Cheney claim of water right,

except as any of the directors would. I was secretary

of the company for two years, and president of the

board of directors for I don't know how long. I

looked after the diverting of water through the Union

Gap Company's canal, to see that it does go through,

and I looked after it from day to day and from week

to week. The Cheney water as described in the com-

plaint was delivered to them during the past 13 years,

either all or such amount as his tenants asked for up

to their limit. His tenants have been upon the farm

all of those years as I recall. They have 50 shares of

the Fowler Ditch water to be delivered besides that,

and my company delivered the water to all the Fow-

ler Ditch stockholders in proportion to the amount of



vs. Union Gap Irrigation District 95

(Testimony of A. W. Severance)

water represented by their shares of stock. [71] The

predecessors of the present tenant took all of the

water that is they used the entire amount. This con-

tinued up to say, four years ago.

COURT.—Was all of it being used last year?

(Mr. Severance continued to testify as follows:)

Not all of the water was being used last year from

the information I get, for the reason there was some

of the land not under cultivation—it wasn't under cul-

tivation last year and no water used on that part of

the land. My information is too indefinite—my knowl-

edge too indefinite to make a statement as to the

amount of water which was used on the Cheney place

last year. Except for the small portion which was

abandoned under the present tenant, the land was con-

tinuously irrigated from the time I first became con-

nected with the company.

Cross-Examination.

(Upon cross-examination, Mr. Severance testified

as follows:)

If I would say that 20 acres of the Cheney land

under our ditch was not irrigated, that might be ap-

proximately it. That land is flooded and failed to

keep up the drainage ditches and caused damage. I

think it has too much water on it already where there

has been an excess in use of water and lack of proper

drainage. Now the 23 feet is divided into 3146 shares.

As I remember, it takes 137 shares for one cubic-foot,

and the 50 shares then would represent about one-

sixth. We have had engineers to make a determina-

tion of how much water would go through the flume
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specified in this deed with that test under the condi-

tions testified, and the amount was 23^ feet. [72]

I couldn't say there was a difference of opinion

among the engineers whether it is only 1.6 second-feet;

personally I never made any measurement oj^ it.

Witness excused.

LOGAN SEVERANCE being called and duly

sworn as witness for the defendant, testified as fol-

lows:

I have charge of part of the delivery of water to

the different water users under the water system down

nearly as far as the Gap, and I have charge of that

part which has to do with the delivery of water to

the Cheney ranch. I have been on this job since the

first of April last year 1928.

It's pretty hard to determine as to the diversion of

water during that time to the Cheney ranch on ac-

count of the land being so high, and the water had

to be checked up into the measuring box. My best

judgment in the matter is that I gave them what they

needed. All those farmers have certain definite quan-

tities to be delivered to them, and I delivered the

specified quantities that they wanted. I couldn't tell

exactly just what I delivered.

COURT.—Can you give it to us approximately

—

give us some idea about it?

(Mr. Logan Severance continued to testify as fol-

lows)

Well he had three different flood gates—one 12-inch

weir, one 18-inch weir and another 2-foot weir, and

the weir walls are six inches high, and I would open

up one box at a time for him and I would give him

all he could carry out [73] through that weir, but
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(Testimony of Logan Severance)

on account of the land being so high, and me not going

down into his field to open up his flood ditch I

couldn't tell exactly how much he was taking—^but it

wasn't running very swift. He got around 150 shares.

Cross-Examination.

(Upon cross-examination, Mr. Logan Severance

testified as follows:

By ISO shares I mean that that is the way the water

went out into shares, that each owner owns so many

shares of Fowler Ditch water.

COURT.—If a person owned 50 shares of stock in

the Fowler ditch, how much water would that amount

to?

(Mr. Logan Severance continued to testify as

follows:)

It would amount to 50 shares. I don't know how
much 50 shares would be, but I believe the last wit-

ness said about 137.3 shares to the second-foot. I mean

that I delivered slightly over one second-foot on that

basis of calculation.

The Defendant rests.

MR. TAYLOR was called on rebuttal for the com-

plainant and testified as follows:

I had examined the Cheney lands that are in con-

troversy in this case, which lie about 4^ miles below

the intake of the ditch of the Union Gap Irrigation

District, and the canal runs diagonally through the

quarter section. The point of delivery named in this

contract or water-deed to the Cheneys is on the same

location as this land which would be [74] about 4^
miles below the intake of the headgates of the ditch.
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(Testimony of Paul Taylor)

A little less than 80 acres of the Cheney lands are

under the ditch. The assessor's records show 70 acres.

During the 18 years I have been in charge of the

water distribution in connection with the Yakima

project I have had opportunity and occasion to inves-

tigate and observe the amount of water required for

beneficial use on land similar to the Cheney land,

and that the amount of water in my opinion necessary

for the remaining 50 acres of land, after having de-

ducted the 20 acres because of seepage of alkali, would

be Xyi second-feet. It is my belief that only 1^
second-feet can be used without damage to the land.

A second-foot would be more than is usually used on

50 acres, but I was giving them a little allowance

—

a second-foot would be a good use. If two second-feet

of water is economically used it would be sufficient

for 50 acres of land, depending somewhat on the kind

of crop he had and how he used it.

QUESTION.—If Cheney had 50 shares of stock

in addition to what they are claiming under the con-

tract.

MR. WILSON.—Fifty shares is for another piece

of land that's not in the record.

Cross-Examination.

(Upon cross-examination Mr. Taylor testified as

follows:)

The earlier water rights covered land that lay close

to the river and of a gravelly and sandy soil and later

when \yS^ began irrigating the land higher up

—

the land higher up can't stand the amount of water

the low lands can. This land is a couple of miles from

the river. I should judge a mile and a half. It isn't



vs. Union Gap Irrigation District 99

(Testimony of Paul Taylor)

bench land, but it is a soil of fine texture and a vol-

canic ash—not river soil.

COURT.—When we started in this case I thought,

perhaps, it would be possible to determine the rights

between the United States and the Union Gap Irri-

gation District without in any way involving the rights

of the Cheneys as to any claim they might have upon

the assumption that the Cheney water right was one

that it had secured from the Union Gap Irrigation

District—and that if the Union Gap Irrigation Dis-

trict by its limiting contract had restricted its right to

take water that that would be binding as between it and

the Government, and Cheney's remedy would be

against the Union Gap Irrigation District, but from

the testimony here it appears there is a substantial

reason to believe that isn't the situation. If the

Cheneys owned an independent water right wholly

aside and apart from any water rights that the Uhion

Gap Irrigation District owned, that the limiting agree-

ment entered into by the Union Gap District wouldn't

limit the Cheney rights—you could limit the Union

Gap Irrigation District as to its right to take water

but you, of course, couldn't take away from the

Cheneys any independent water rights they may have

had which they didn't acquire from the Irrigation

District. [76]

Now, there is evidence here that tends to show that

the Cheneys had a water right which never became a

part of this Union Gap Irrigation District and they

enjoyed independent of it—if that is so, of course

the limiting agreement of the Irrigation District can-

not deprive Cheney of his water. The mere fact that

water which Cheney is entitled to, if he is entitled to
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(Testimony of Paul Taylor)

any, independent of any right acquired under the

Union Gap was carried to him through the ditch of

the Irrigation District wouldn't impose any burden

upon the Government because he is entitled to that

amount of water anyhow, and it is a minor incident

of the situation as to the instrumentality by which he

gets it.

It seems to me the only thing for the Court at this

stage of the proceedings, and in the absence of the

Cheneys as parties to this suit, to do would be to

enjoin the Union Gap Irrigation District from taking

from the river any amount of water in excess of the

amount limited by their agreement except as to such

amount as might be necessary to supply the water to

the Cheneys under this claim of an independent and

prior right on their part until such time as the Gov-

ernment can make the Cheneys parties to this law suit

and determine what their rights are here. It would

not do for the Court in this case to enjoin the Irriga-

tion Company from furnishing to the Cheneys their

water because that would be an adjudication of the

rights of the Cheneys when they are not before the

Court. Now if this were a right the Cheneys had [77^

acquired from the Irrigation Company then I would

have no hesitancy in holding the limiting agreement

was binding on the Cheneys—but it seems perfectly

clear that if the Cheneys had water rights of their

own independent of any rights of the Union Gap Irri-

gation District may have had, and held them at the

time this agreement was made with the Government,

they cannot be deprived of their rights by any agree-

ment made by the Company. Obviously in the light

of such a situation as exists here I cannot determine
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this controversy so as to affect the rights of the Chen-

eys because they are not before me, and they are en-

titled to be heard before they have their water rights

aft'ected and certainly there is ample testimony here

to justify me in saying I can't safely determine this

controversy without their presence here and all I can

see the Court can do is to enjoin this Company from

diverting from this river an amount of water in excess

of that stated in the limiting agreement save such as it

may convey to the Cheney land and this amount not

to exceed the amount stated in the Cheney deed of one

hundred inches, and that to be measured in the manner

stated in that deed. So far as the fifty shares of stock

in the Irrigation District owned by the Cheneys is

concerned, the Cheneys are limited by the limiting

agreement just like any other owner of stock in the

irrigation district is limited, but they cannot be limited

by this agreement as to the hundred inches of the

right acquired independently of any rights acquired

by the irrigation district.

MR. WILSON : We deny we are taking more than

two and one-half feet in excess of the limiting agree-

ment. [78]

COURT.—The only thing I can do is to hold you

strictly to the terms of your limiting agreement save

such water as is to be delivered to the Cheneys—that

is, the hundred inches covered by their deed but not

as to this 50 shares of stock in the company, as to that

they are limited the same as the other stockholders.

If the Cheneys have an independent water right not

obtained from the company they would not be de-

prived of it because of the limiting agreement to

which they were not a party. Now, the significant
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thing here is that apparently last year when Mr. Tay-

lor complained about the excess diversion of water,

there was no assertion of any claim asserting the excess

was due to water furnished to the Cheney land, and

apparently there has been no justification of the ex-

cess because in the most part when these amounts

have exceeded the amounts in the limiting agreement

and called to their attention they have attempted to

regulate the amount.

MR. WILSON.—I think we are entitled to have

the Court assume we are not taking more than two

and a half feet. They said two and a half feet is all

that is involved in this matter and that puts us on

—

COURT.—I will hear your testimony now on that

issue that you were not taking in excess of two and

a half feet, but the injunction the Court will grant

will be precisely the one I outlined.

MR. FARLEY.—I presume, your honor, with ref-

erence to the time it will take effect [79]

COURT.—Now, this year, I imagine, if you want

to amend your complaint and bring the Cheneys in

so that can be litigated. But until they are here I am
not going to enter into an order that will deprive

them of their rights. The terms of the injunction

will be the terms of the limiting agreement save such

water in excess of that amount as may be diverted to

the Cheney land in contemplation of their alleged

prior water right acquired independent from the

Union Gap Ditch Company.



vs. Union Gap Irrigation District 103

[Endorsed] : Lodged in the U. S. District Court,

Eastern District of Washington, Aug. 15, 1929.

EVA M. HARDIN,
Clerk.

By Margaret E. Bailey,

Deputy. [80]

[Title of Court and Cause.]

APPROVAL OF STATEMENT OF EVIDENCE
AND ORDER DIRECTING EXHIBITS
TO BE SENT TO CIRCUIT COURT

BE IT REMEMBERED, that a statement of the

evidence was duly lodged in the office of the Clerk

of this Court by the Solicitors for Appellant; that

Appellee proposed amendments and additions thereto,

and that said amendments have been incorporated in

the Statement of Evidence, and that the parties have

stipulated that the said Statement, as thus prepared

may be approved forthwith by the Court, the notice

of lodgment being waived; and it appearing to the

Court that said statement is true, complete and prop-

erly prepared,

IT IS ORDERED that the said Statement be, and

the same hereby is approved.

And it appearing to the Court that in this cause it

is necessary and proper, in the opinion of the Court,

that certain original papers and documents should be

inspected in the Circuit Court of Appeals upon

appeal;

IT IS ORDERED, that the Clerk of this Court

shall, at least ten days before the cause shall be as-
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signed for hearing, transmit to the Clerk of the Cir-

cuit Court of Appeals at San Francisco, California,

the following papers, to-wit: plaintiff's Exhibits "A"

to "H" inclusive, and defendant's Exhibits "I", "J"

and "K", referred to in the Statement of Evidence,

the same to be returned to the Clerk of this Court

after the disposition of the cause on appeal. [81]

Dated at Spokane, Washington, this 31st day of

August, 1929.

J. STANLEY WEBSTER,
United States District Judge.

[Endorsed] : Filed in the U. S. District Court,

Eastern District of Washington, August 31, 1929.

EVA M. HARDIN,
Clerk. [82]

[Title of Court and Cause.]

STIPULATION TO SEND ORIGINAL STATE-
MENT OF EVIDENCE

IT IS STIPULATED by and between Roy C.

Fox, E. J. Farley and B. E. Stoutemyer, solicitors for

appellant, and Thos. H. Wilson and A. W. Severance,

solicitors for appellee, that the original statement of

evidence in the above entitled cause may be sent by

the Clerk of said Court to the Clerk of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco California.

ROY C. FOX,
E. J. FARLEY,
B. E. STOUTEMEYER,

Solicitors for Appellant.

A. W. SEVERANCE and

THOS. H. WILSON,
Solicitors for Appellee.
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[Endorsed] : Filed in the U. S. District Court,

Eastern District of Washington, August 31, 1929.

EVA M. HARDIN,
Clerk. [83]

[Title of Court and Cause.]

PETITION OF UNITED STATES OF AMER-
ICA FOR APPEAL

To the Honorable J. Stanley Webster, Judge of said

Court:

The complainant. United States of America, feel-

ing itself aggrieved by the decree made and entered

in this cause on the 11th day of May, 1929, does

hereby appeal from the said decree and particularly

from that part thereof reading as follows:

''Except that, until such time as the question

shall be adjudicated between the United States

and the successors in interest of C. Z. Cheney and

Martha Cheney, husband and wife, the defend-

ant may divert from the said Yakima River not

exceeding one hundred inches of water to be

taken from defendant's ditch on the grade of one-

twelfth of an inch to the rod, through a flume or

box that is ten inches wide and ten inches deep,

to flow from said ditch a steady flow of water con-

tinuously to the full capacity of said box or flume

during the crop irrigation season of each and

every year, or a flow of water equivalent to such

measurement, the said additional water to be

used upon the northwest quarter of section thirty-

five (35) under defendant's ditch."
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to the Circuit Court of Appeals for the Ninth Circuit,

for the reasons specified and assigned in the Assign-

ment of Errors which is filed herewith, and it prays

that its appeal be allowed and that citation issue, as

provided by law, and that a transcript of the record,

proceedings, and papers upon which said decree was

based, duly authenticated, may be sent to the United

States Circuit Court of Appeals for the Ninth Circuit

sitting at San Francisco, California. [84]

The petitioner further prays that an order be en-

tered allowing this appeal to be made without the

filing of a bond by said complainant.

Dated, Aug. 9, 1929.

ROY C. FOX,
United States Attorney.

E. J. FARLEY,
Assistant U. S. Attorney.

B. E. STOUTEMYER,
District Counsel, Bureau of Reclamation,

Residing at Spokane, Washington,

and Portland, Oregon, respectively.

Solicitors for the Complainant.

[Endorsed] : Filed in the U. S. District Court,

Eastern District of Washington, August 9, 1929.

EVA. M. HARDIN,
Clerk.

By E. L. Colby,

Deputy. [85]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS ON APPEAL

Comes now the complainant, United States of Amer-

ica, and having presented an appeal to the United

States Circuit Court of Appeals for the Ninth Circuit

from the decree made and entered in the above en-

titled cause on the 11th day of May, 1929, specifies

and assigns said decree as erroneous and unjust to

the complainant in the following particulars, to wit:

1. Because the Court erred in holding, decreeing

and deciding for the defendant and against the com-

plainant in respect to the one hundred inches of

water referred to as being appurtenant to the lands

of the successors in interest of C. Z. Cheney and

Martha Cheney, husband aud wife, in excess of the

quantity of water to the diversion of which the de-

fendant is limited by agreement between its predeces-

sors in interest and the complainant.

2. Because the Court erred in excepting from the

operation of its injunction the diversion of 100 inches

over and above the quantity entitled to be diverted by

the defendant by the terms of said limiting agree-

ment. [86]

3. Because the Court erred in adding to its decree

and injunction so ordered as aforesaid, the following:

"Except that, until such time as the question

shall be adjudicated between the United States

and the successors in interest of C. Z. Cheney

and Martha Cheney, husband and wife, the de-

fendant may divert from the said Yakima River

not exceeding one hundred inches of water to be

taken from defendant's ditch on the grade of one-



108 United States of America

twelfth of an inch to the rod, through a flume or

box that is ten inches wide and ten inches deep,

to flow from said ditch a steady flow of water

continuously to the full capacity of said box or

flume during the crop irrigation season of each

and every year, or a flow of water equivalent to

such measurement, the said additional water to

be used upon the northwest quarter of section

thirty-five (35) under defendant's ditch."

or any like words of similar import.

4. Because said decree with the exception quoted

herein as a part thereof, is contrary to law.

5. Because said decree with said exception quoted

herein as a part thereof, is contrary to the evidence.

6. Because the Court e::red in holding and deciding

that the defendant has a right to divert from Yakima

River, as opposed to the rights of the complainant,

any greater quantity of water than that which the

complainant in its Bill of Complaint alleged the

defendant is entitled to divert.

7. Because the Court erred in deciding and decree-

ing that the complainant is entitled to less relief than

that prayed for in complainant's Bill of Complaint.

8. Because the Court erred in considering and de-

ciding the rights of other parties in addition to the

rights of those parties before the Court, to wit, [87]

the complainant and the defendant.

9. Because the Court erred in deciding and hold-

ing that the rights of the complainant to the use of

the waters of Yakima River are in anywise subject to

or inferior to the rights to the use of any of said wa-

ters upon the Northwest Quarter of Section 35 under

the defendant's ditch, and by the successors in interest



vs. Union Gap, Irrigation District 109

of C. Z. Cheney and Martha Cheney, husband and

wife.

10. That the court erred in that independent of the

limitation placed upon the defendant's right by its

limiting agreement, the rights of the plaintiff are

shown by the admissions of the answer and by the

evidence herein to be prior in time and superior in

right to any rights of the defendant in the natural

flow of Yakima River except as to the amount of

water not exceeding one second foot required for the

irrigation of the irrigated portion of the Cheney

lands; and that the decree herein is erroneous in so

far as it permits the defendant to divert the natural

flow of Yakima River to an amount in excess of the

amount conceded to the defendant in the complaint

herein; and that such excess diversion of 100 inches

permitted and allowed by said decree to the defendant

herein is erroneous and in violation of plaintiff's prior

and superior right as established by the pleadings and

the evidence herein; and that independent of limita-

tion placed upon the defendant by its limiting agree-

ment, the court erred in allowing the defendant to

divert said excess water when the natural flow of the

Yakima River is insufficient to fully supply the prior

and superior right of the United States.

11. That the Court erred in allowing the defendant

[88] to divert more water than was shown to be

needed for beneficial use on the lands irrigated under

the defendant's canal.

12. That the Court erred in construing the said

contract between the United States and the predeces-

sors in interest of the defendant in a manner contrary

to the true intent and meaning thereof and contrary
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to the intent of the parties thereto as established by

the interpretation placed thereon by the parties them-

selves for more than twenty years after the contract

was made.

WHEREFORE the Complainant prays that the

decree entered herein be modified by striking there-

from the following

"Except that, until such time as the question

shall be adjudicated between the United States

and the successors in interest of C. Z. Cheney and

Martha Cheney, husband and wife, the defendant

may divert from the said Yakima River not ex-

ceeding one hundred inches of water to be taken

from defendant's ditch on the grade of one-twelfth

of an inch to the rod, through a flume or box

that is ten inches wide and ten inches deep, to flow

from said ditch a steady flow of water continu-

ously to the full capacity of said box or flume

during the crop irrigation season of each and

every year, or a flow of water equivalent to such

measurement, the said additional water to be

used upon the northwest quarter of section thirty-

five (35) under defendant's ditch."

and that the District Court be instructed to enter said

decree so modified to conform to the prayer of the

complainant's Bill of Complaint.

ROY C. FOX,
E. J. FARLEY,
B. E. STOUfTEMYER,

Solicitors for the Com-

plainant and Appellant.
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[Endorsed]: Filed in the U. S. District Court,

Eastern District of Washington, August 9, 1929.

EVA. M. HARDIN,
Clerk.

By E. L. Colby,

Deputy. [89]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL

This cause coming on to be heard this 9th day of

August, 1929, upon the petition of the complainant

for an appeal to the United States Circuit Court of

Appeals for the Ninth Circuit, and the Court being

fully advised doth hereby grant said petition and allow

said appeal, without the filing of an appeal bond by

petitioner, the complainant herein.

Dated August 9th, 1929.

J. STANLEY WEBSTER,
Judge.

[Endorsed] : Filed in the U. S. District Court,

Eastern District of Washington, August 9, 1929.

EVA. M. HARDIN,
Clerk.

By E. L. Colby,

Deputy. [90]
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[Title of Court and Cause.]

CITATION ON APPEAL

UNITED STATES OF AMERICA to the defend-

ant Union Gap Irrigation District and to A. W.
Severance, Esquire, and Thos. H. Wilson, Es-

quire, the solicitors for said defendant:

You are hereby notified that in a certain case in

equity in the United States District Court in and for

the Eastern District of Washington, Southern Division,

wherein the United States of America is complainant

and Union Gap Irrigation District is defendant, an

appeal has been allowed the complainant therein to

the United States Circuit Court of Appeals for the

Ninth Circuit.

You are hereby cited and admonished to be and

appear in said Circuit Court of Appeals, at San Fran-

cisco, California, 30 days after the date of this cita-

tion, to show cause, if any there be, why the order and

decree appealed from should not be corrected and

speedy justice done the parties in that behalf.

WITNESS, the Honorable J. Stanley Webster,

Judge of the District Court of the United States for

the Eastern District of Washington, this 9th day of

August, 1929.

. J. STANLEY WEBSTER,
Judge. [91]

Received copy of foregoing citation, order, allowing

appeal, assignment of errors on appeal and petition

for appeal on August 14th, 1929.

THOS. H. WILSON,
Solicitor for defendant.
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[Endorsed] : Filed in the U. S. District Court,

Eastern District of Washington, Aug. 9, 1929.

EVA M. HARDIN,
Clerk,

By Margaret E. Bailey,

Deputy. [92]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT

To the Clerk of said Court:

You will please prepare a duly authenticated trans-

cript of the record in the above entitled case, for an

appeal to the United States Circuit Court of Appeals

for the Ninth Circuit, excluding the formal and im-

material parts, and include therein the following,

to-wit:

1. Bill of Complaint.

2. Answer of defendant.

3. Decree and Injunction.

4. Complainant's Petition for Appeal.

5. Assignment of Errors.

6. Order allowing Appeal.

7. Citation on Appeal, with acknowledgement of

service thereof.

8. Statement of Evidence.

9. Court's approval of statement of evidence and

order directing that Exhibits be sent to Circuit Court.

10. Stipulation, to send original statement of evi-

dence.
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11. This praecipe, with acknowledgment of service

thereof.

12. Clerk's Certificate.

ROY C. FOX,
E. J. FARLEY,
B. E. STOUTEMEYER,
Solicitors for Appellant. [93]

Due and legal service of the within Praecipe ac-

cepted and receipt of a copy thereof acknowledged

this 30 day of August, 1929, and it is consented and

stipulated that the pleadings and papers mentioned

therein shall constitute the record on appeal in this

case.

A. W. SEVERANXE,
THOS. H. \VILSON,

Solicitors for Appellee.

[Endorsed] : Filed in the U. S. District Court,

Eastern District of Washington, August 30, 1929.

EVA M. HARDIN,
Clerk-

Margaret E. Bailey,

Deput}-. [94]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD

United States of America,

Eastern District of Washington.—ss.

I, EVA M. HARDIN, Clerk of the District Court

of the United States for the Eastern District of Wash-
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ington, do hereby certify that the above typewrittea

pages Qumbered from I to 91- indiisive, are a fuii^

true and complete copy of the record^ papers and

other proceedings in the foregping entitled cause as

called for by the appellant in t/x praecipe, as the

same reaiains of record and on file in the office of the

Clerk of the said District Court at Takuma, Wash-

ington^ and that the same constitutes the record on

appeal from the judgment of the District Court of

the United States for the Eastern District of Wash-

ington to the Circuit Court of x\ppeals for the Ninth

Judicial Circuity San Francisco^ California.

I further certify that I hereto attach and hercirith

transmit the original citation issued in this cause.

IN WITNESS WHEREOF, I have hereunto set

my hand and afBxed the seal oi the said District Cburt^

at Yakima, in said District, this ?rd day of September,

A. D. 1929.

EVA M. HARDIN,
[Seal] Oerk.

[Endorsed] : No. 5938. United States Circuit Court

of Appeals for the Ninth Circuit. United States of

America, Appellant, vs. Union Gap Irrigation Dis-

trict, a Corporation, Appellee. Transcript of the

Record. Upon Appeal from the United States Dis-

trict Court for the Eastern District of Washington,

Southern Division.

Filed September 7, 1929.

PAUL P. O BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit




